
VIRGINIA:      
    In the Supreme Court of Virginia held at the Supreme Court 

Building in the City of Richmond on Friday the 6th day of February, 

2009. 

 
Mark A. Landrio, M.D.,     Appellant, 
 
 against  Record No. 081036 
   Circuit Court No. 07-276 
 
Winchester Neurological Consultants, Inc.,  Appellee.
      
 
        Upon an appeal from a 

judgment rendered by the Circuit 
Court of the City of Winchester. 

 
 

Upon consideration of the record, the briefs, and the argument 

of counsel, the Court is of the opinion that there is reversible 

error in the judgment of the circuit court. 

This case came before the circuit court on a motion for 

declaratory judgment filed by Winchester Neurological Consultants, 

Inc. (WNC) claiming that Mark A. Landrio, M.D. (Landrio) was 

precluded from going forward with a second arbitration proceeding 

that he filed against WNC because of the res judicata effect of an 

earlier arbitration between the same parties.  The circuit court 

sustained WNC’s plea of res judicata and barred Landrio from 

proceeding in the second arbitration. 

Landrio and WNC were parties to an arbitration proceeding 

initiated by WNC on or about March 22, 2006, and a civil action 

initiated by WNC on or about April 21, 2006.  In the civil action, 

WNC sought a preliminary injunction against Landrio’s practice of 

medicine, specializing in neurology, pursuant to restrictive 

covenants contained in the Stock Sale Agreement, Employment 

Agreement, and Shareholder’s Agreement entered between WNC and 



Landrio.  The circuit court granted WNC’s motion for a preliminary 

injunction and allowed the parties to arbitrate their disputes as 

provided for in the relevant agreements between them, including the 

issue of the enforceability of the restrictive covenant.  The 

arbitration panel issued an award finding the restrictive covenants 

unenforceable.  Landrio presented a claim to the arbitration panel 

for damages he sustained as a natural and proximate result of the 

preliminary injunction issued by the circuit court; he was awarded 

such damages in the first arbitration.  Based upon an alleged 

breach of the 2003 Shareholder’s Agreement, Landrio seeks, in the 

second arbitration, to arbitrate the purchase by WNC of Landrio’s 

shares in WNC. 

Supreme Court Rule 1:6 applies in actions filed after July 1, 

2006.  Whether or not the claim filed by Landrio in the first 

arbitration is considered a counterclaim, it was filed in a 

proceeding which began before July 1, 2006, and Rule 1:6 is not 

applicable in considering WNC’s plea of res judicata.   

A litigant who seeks to bar a claim based upon the defense of 

res judicata must establish four elements: (1) identity of the 

remedy sought; (2) identity of the cause of action; (3) identity of 

the parties; and (4) identity of the quality of the persons for or 

against whom the claim is made.  Davis v. Marshall Homes, Inc., 265 

Va. 159, 164, 576 S.E.2d 504, 506 (2003).  In Davis, this Court 

discussed the test to determine whether the claims stated in a 

first proceeding bar claims in a second proceeding due to an 

"identity of the cause of action."  Id. at 165-66, 576 S.E.2d at 

507.  The Court explicitly rejected the application of the 

transactional analysis test when deciding whether a claim is barred 

by res judicata.  Id. at 171, 576 S.E.2d at 510.  As stated in 

Davis, the test to determine whether claims are part of a single 

cause of action is whether the same evidence is necessary to prove 
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each claim.  Id. at 166, 576 S.E.2d at 507.  A plaintiff’s 

assertion of separate and distinct causes of action defeats a 

defense of res judicata.  Id. at 167-68, 576 S.E.2d at 507-08.  

In the first arbitration, in support of Landrio’s claim for 

damages resulting from an improper injunction, he had to prove (1) 

that the injunction issued against him was improper; and (2) that 

he suffered damages that were a natural and proximate result of the 

issuance of the injunction.  See Carr v. Citizens Bank & Trust Co., 

228 Va. 644, 646, 651, 325 S.E.2d 86, 87, 89-90 (1988).  In support 

of Landrio’s claim for breach of contract, alleged in the second 

arbitration, he would have to prove (1) a legal obligation of a 

defendant (WNC) to a plaintiff (Landrio); (2) a violation or breach 

of that obligation; and (3) a consequential injury or damage to the 

plaintiff.  Hamlet v. Hayes, 273 Va. 437, 442, 641 S.E.2d 115, 117 

(2007), citing Caudill v. Wise Rambler, 210 Va. 11, 13, 168 S.E.2d 

257, 259 (1969).  Thus, in this instance, the same evidence is not 

necessary to prove each of Landrio’s claims.  The circuit court 

erred in granting the plea of res judicata. 

Accordingly, the judgment of the circuit court is reversed, 

and Landrio is allowed to proceed before the second arbitration 

panel of the American Arbitration Association on his claim for 

payment for the stock he owned in WNC.  Final judgment is entered 

for Landrio on the declaratory judgment action. 

This order shall be certified to the said circuit court. 

 
 
        A Copy, 
 
                   Teste: 
 
            original order signed by the 

Clerk of the Supreme Court of 
Virginia at the direction of the 
Court 
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