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I. PRELIMINARY STATEMENT 

The issue here affects every Virginia school division: may parents 

circumvent a school board’s policies on school assignment through a 

consent order in their divorce case providing that the children will enroll in a 

school they are not eligible to attend?  The trial court enjoined the Fairfax 

County School Board to abide by such an order, even though it was not a 

party to the divorce case, and even though the order violates its uniform 

rules on pupil assignment.  School divisions cannot monitor or intervene in 

the thousands of divorce cases litigated each year to ensure that parents 

do not sign such consent orders and that circuit courts do not enter them.  

Requiring that would create chaos for school officials and turn circuit courts 

into super-school boards.  Because the circuit court’s injunction usurped 

the School Board’s constitutional authority over pupil assignment, the order 

should be reversed and the injunction case dismissed. 

II. ASSIGNMENT OF ERROR 

The circuit court violated Art. VIII, § 7, of the Virginia Constitution 

when it enjoined the School Board to enroll the Respondents’ children in an 

elementary school for which they were ineligible.  Objection to this error 

was preserved at A-53-54, 128, 146:2-147:12, 221-23.  (See 

accompanying Appendix.) 
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III. STATEMENT OF THE CASE 

The respondents agreed by consent order in their divorce case, CL 

No. 2007-5975, that their children would enroll at Bonnie Brae Elementary 

School, even though the children were ineligible.  When school staff told 

the parents that the children could not enroll there because neither parent 

lived in the attendance zone, the father obtained a rule to show cause why 

the School Board should not be held in contempt.  He also filed a complaint 

for injunctive relief, CL No. 2010-12440, to require the School Board to 

enroll the children at Bonnie Brae.  The mother did not join in either filing. 

The circuit court, the Hon. Leslie M. Alden presiding, heard the two 

cases together on September 10, 2010.  Judge Alden granted the request 

for temporary injunctive relief and ordered the School Board to change the 

children’s enrollment to Bonnie Brae until a final disposition of the parents’ 

custody battle.  (A-128.)  The court took the rule to show cause under 

advisement.  (Id.) 

IV. STATEMENT OF FACTS 

A. The School Board Requires Students to Attend the 
Neighborhood School in the Attendance Zone Where Their 
Enrolling Parent Resides. 

Approximately 172,000 children are enrolled in Fairfax County public 

schools.  (A-83.)  By long established policy, students are assigned to the 

school in the attendance zone in which they reside.  But complexities arise 
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when the student’s parents or guardians live apart.  In Fairfax County, more 

than 16,240 students (9% of all students) have parents with different 

addresses.  (A-84.) 

It is obviously impractical for the school system to monitor, much less 

participate in, the thousands of divorce and custody cases litigated each 

year.1  So to create a fair and uniform school assignment process and to 

avoid conflicts when parents live apart, the School Board enacted a simple 

rule to identify each child’s neighborhood school and the person entitled to 

enroll the student.  Regulation 2240.5 (A-62) provides that the parent or 

guardian “with whom the child physically resides in Fairfax County a 

preponderance of the school week, and who comes to school to enroll the 

child, shall be considered the enrolling parent for school purposes.”  (A-63.)  

This rule was born from experience, in “response to increasing requests 

from noncustodial or joint-custodial parents to participate in decisions about 

a child.”  (A-62.)   

The School Board also enacted a regulation allowing a parent or 

guardian to apply for an exception to the normal neighborhood school 

assignment.  FCPS Reg. 2230.9 (A-69).  The exceptions include, for 

                                                 
1 More than 4,400 new divorce cases were filed in Fairfax County in 

2009.  See Caseload Statistical Information at http://www.courts.state. 
va.us/courtadmin/aoc/judpln/csi/home.html#cccs (p.169 of 304). 
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instance, exceptional hardship for the child, or proof that the custodial 

parent is moving the principal residence to the attendance area.  (A-71-72.) 

B. The Parents Each Moved Out of the Bonnie Brae Attendance 
Area and the Children Were No Longer Eligible to Attend. 

Respondents – James Zurita and his ex-wife wife, Jocelyn Cohen – 

have two children: Marius (in second grade); and Michael (in kindergarten).  

Divorced in 2008, the parents agreed to a custody order under which 

Cohen has physical custody of both children from Sunday evening through 

Thursday morning every week, with Zurita having the children “every 

Thursday morning from 6:00 a.m. to Saturday at 10:00 a.m. and every 

other weekend until Sunday at 5:30 p.m.”  (A-32.) 

Cohen used to live in the Bonnie Brae attendance zone, so Marius 

attended Bonnie Brae for kindergarten (2008-2009) and first grade (2009-

2010).  Michael was not yet old enough to attend.  (A-3.)  After their 

separation, Zurita moved to a different attendance zone in Fairfax County.   

Sometime in 2010, Cohen and the children moved in with her mother.  

Their new residence was also outside of the Bonnie Brae attendance zone, 

and in the attendance area for Wakefield Forest Elementary School 

(Wakefield).  Cohen appropriately enrolled both children at Wakefield in 

April 2010 for the upcoming school year.  (A-18-24.)   
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Claiming that her change in residence and school attendance zones 

violated the custody order, Zurita sought to hold his ex-wife in contempt.  

(A-10.)  But the couple resolved that dispute through a “Consent Order” 

dated August 4, 2010.  (A-26.)   

Even though neither parent lived in the attendance zone, the parents 

agreed that both boys “shall be enrolled in Bonnie Brae . . . in the Fall of 

2010.”  (A-26 ¶ 1.)  Judge White signed their Consent Order.  (Id.)  The 

School Board was not a party and the record does not show whether the 

court understood that the children were ineligible to go there.   

Zurita then asked the school system to change the children’s 

enrollment to Bonnie Brae.  A school registrar explained on August 10 that 

she could not do that.  (A-29.)  Under Regulation 2240.5, Cohen was the 

enrolling parent (since the children lived with her most of the school week), 

and neither parent had moved to the Bonnie Brae attendance zone.  The 

registrar also explained the procedure to request an exception from the 

assignment rules under Regulation 2230.9.  (Id.)  

To date, neither parent has moved their residence back to the Bonnie 

Brae attendance zone nor sought an exemption from the school system. 

On August 23, Zurita moved to modify the custody order in the 

divorce case, saying he “is prepared” to move into the Bonnie Brae attend-
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ance zone if he gets physical custody during most of the school week.  (A-

36.)  The trial on the custody dispute is set for December 7, 2010.  (A-1.) 

In the meantime, the school system prepared to receive both children 

at Wakefield.  Marius had been receiving special education services at 

Bonnie Brae and school staff arranged for the same benefits at Wakefield.  

(A-77-78, 81.)  Wakefield staff also met with Michael to perform a 

beginning-of-year assessment.  (A-77.) 

Both children attended Wakefield during the first week of the 2010-

2011 school year, from September 7 through September 10.  (A-78, 132.) 

C. The Circuit Court Granted Zurita’s Motion Enjoining the School 
Board to Enroll the Children at Bonnie Brae. 

On August 24, Zurita obtained, ex parte, a rule to show cause in his 

divorce case (CL No. 2007-5975) why the School Board – a non-party – 

should not be held in contempt for disobeying the consent order.  (A-201.)  

On September 1, he filed a new complaint (CL No. 2010-12440) seeking a 

permanent injunction and “temporary restraining order” to compel the 

School Board to enroll his children at Bonnie Brae.  (A-2.)  Zurita noticed 

the rule to show cause, and his request for a “temporary restraining order,” 

to be heard together on September 10.  (A-47-48, 218.)   

Zurita offered no evidence at the September 10 hearing.  The School 

Board, by contrast, presented affidavits from four school officials.  It 
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explained that the neighborhood school assignment at Wakefield 

conformed to its regulations (A-59-60) and would fully serve the children’s 

needs (A-78, 81).  The School Board also briefed and argued its contention 

that the injunctive relief requested would violate its constitutional authority 

over school assignment.  (A-53-54, 221-23, 146-47.) 

Nonetheless, Judge Alden granted the motion for a temporary 

injunction and ordered the School Board to immediately enroll both children 

at Bonnie Brae.  (A-128, 189-90).  The injunction lasts “until further order of 

the court” following the custody hearing in December.  (A-128.)   

V. ARGUMENT 

A. The Trial Court’s September 10 Order Usurps the School 
Board’s Constitutional Authority Under Art. VIII, § 7. 

Whether the trial court’s order violates the School Board’s 

constitutional authority over schools “presents a question of law subject to 

de novo review.”  Fullwood v. Commonwealth, 279 Va. 531, 539, 689 

S.E.2d 742, 747 (2010).   

The Virginia Constitution provides that the “supervision of schools in 

each school division shall be vested in a school board.”  Va. Const. Art. 

VIII, § 7.  This Court, for many decades, has carefully protected the 

supervisory authority of school boards from interference by other branches 

of government.  E.g., Bd. of Superv’rs of Chesterfield County v. County 
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Sch. Bd., 182 Va. 266, 275, 28 S.E.2d 698, 702 (1944); School Bd. v. 

Parham, 218 Va. 950, 958, 243 S.E.2d 468, 472 (1978).   

Most recently, the Court said in Commonwealth v. Doe that it would 

violate Article VIII, § 7, if a Virginia circuit court could compel a school 

board to allow a convicted sex offender on school property.  278 Va. 223, 

230, 682 S.E.2d 906, 909 (2009).  The trial court there, after determining 

that no statutory disability applied, had ordered the school board to allow 

the convicted felon to attend school events involving his stepson.  Id. at 

227, 682 S.E.2d at 907.  But the Supreme Court vacated that order.  It 

explained that the Constitution gives school boards alone the supervisory 

authority to determine whether to permit such access, even if the circuit 

court could lift a statutory bar.  Id. at 231-32, 682 S.E.2d at 910.   

The same result is required here.  A circuit court may endorse a 

consent order in a divorce case permitting the parents to determine matters 

concerning their child’s education.  But neither the parents nor the court 

may use the consent order to override established School Board policies 

on pupil assignment.  The power to determine which schools students 

attend, like the power to decide who may come onto school grounds, is a 

core function of any school board.  See Code § 22.1-79(4) (giving school 

boards the power to “adopt pupil assignment plans whenever such 
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procedure will contribute to the efficiency of the school division”).  And “the 

function of applying [such] local policies, rules, and regulations . . . is a 

function essential and indispensable to exercise of the power of supervision 

vested by § 7 of Article VIII.”  Parham, 218 Va. at 958, 243 S.E.2d at 473.   

Zurita’s position, by contrast, has no limiting principle.  For example: 

• Must a school board accept a consent order between two non-
resident divorcees to enroll their child in a county school?   

• What about a consent order to enroll the child in a magnet or 
Governor’s school, or a gifted and talented program, for which 
the student is unqualified?   

• Can the parents pick a school in another attendance zone 
because it has a better football team?   

• Can the parents dictate that the school system pay for 
transportation to another zone?   

• What if the parents’ court-ordered student assignment tips the 
class size beyond its capacity and requires hiring an additional 
teacher?   

Zurita’s position invites parents to manipulate the system and risks 

seriously disrupting a school district’s operations.  Parents and divorce 

courts cannot and should not change a school system’s student 

assignment rules.   

As this Court said in Parham, the constitutional “power of supervision 

would be an empty one, indeed, if a local school board, once having 

adopted a valid policy, rule, or regulation, found itself powerless to enforce 
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what it had promulgated.”  218 Va. at 958, 243 S.E.2d at 473.  But that is 

exactly what happened here.  Because the circuit court’s order usurps the 

School Board’s authority under Art. VIII, § 7, it must be set aside. 

B. The Constitutional Issue Disposes of the Injunction Case.  

A decision for the School Board on the constitutional issue will 

dispose of the entire injunction case (CL No. 2010-12440), since the only 

relief Zurita seeks is a temporary and permanent injunction ordering the 

School Board to enroll the children at Bonnie Brae.  (A-7.)  Because that 

remedy is unconstitutional, the Court should reverse the September 10 

order (entered in both the divorce case and the injunction case), and enter 

final judgment in the injunction case.  The parents can continue to litigate 

their remaining custody issues in their divorce case.  The School Board is 

not a party to that case and shouldn’t be.  See Schreiber v. Schreiber, 43 

Va. Cir. 274, 275 (1997) (“Generally, only the two spouses are proper 

parties to a divorce action.”) (collecting cases). 

We note that Zurita’s counsel argued in the trial court (A-160-61) that 

transferring Marius from Bonnie Brae to Wakefield would change his 

Individualized Educational Program (IEP) and violate the Individuals with 

Disabilities Education Act (IDEA), 20 U.S.C. §§ 1400 et seq.  Judge Alden 
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did not rely on that argument in granting the temporary injunction (A-189-

90), and we briefly explain why the argument is a red herring. 

First, even if the argument were valid as to Marius, it would not 

explain why Michael has to attend Bonnie Brae in violation of the school 

system’s attendance policy.2  Second, Marius’s IEP did not mandate that 

he go to Bonnie Brae; the physical school location was expressly subject to 

change as a result of “changes in residence.” (A-81.)  And third, it was 

uncontroverted that Marius was receiving fully equivalent special education 

services when he transferred to Wakefield.  (A-78, 81.)  

It is true that when parents commence an administrative due process 

hearing under the IDEA, the “stay-put” provision requires that “the child 

shall remain in the then-current educational placement” pending completion 

of the proceeding.  20 U.S.C. § 1415(j).  But Respondents have not 

commenced such a hearing.  And even if they had, courts squarely hold 

that changing from one school to another with equivalent services, as in 

this case, does not violate the stay-put provision.3  Furthermore, if a parent 

                                                 
2 FCPS Reg. 2230.9.IV.C.3 provides: “Under no . . . circumstances 

[other than ones not relevant here] will having a sibling in the school be 
considered sufficient reason for exceptions to enrollment.” (A-73) 

3 See A.W. v. Fairfax County Sch. Bd., 372 F.3d 674, 679-84 (4th Cir. 
2004).  
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objects to a disabled student’s educational placement, he must request a 

due process hearing and exhaust administrative remedies before filing 

suit,4 something, again, that Zurita failed to do here.  

C. This Appeal Will Not Be Mooted By a Custody Ruling in the 
Divorce Case. 

Zurita has suggested that this case will be mooted if he moves to the 

Bonnie Brae attendance zone and if he wins his motion to modify custody 

this December.  Not so.  The dispute is clearly a live one now because the 

School Board has been enjoined to enroll the children in a school for which 

they are not eligible.  And Zurita may not move to the attendance zone and 

may not win his custody fight.  But even if he did, it would still not moot the 

case.   

A controversy cannot be mooted by “subsequent events” unless it is 

“absolutely clear that the allegedly wrongful behavior could not reasonably 

be expected to recur."  Friends of the Earth, Inc. v. Laidlaw Env’l Servs., 

Inc., 528 U.S. 167, 189 (2000).  In this case, however, the circuit court and 

Zurita have made their position clear that the School Board will be bound 

by the parents’ and the trial court’s determination of where to enroll the 

children, without regard to the School Board’s uniform rules on pupil 

                                                 
4 See 20 U.S.C. § 1415(l); M.M. v. Greenville Co. Sch. Dist., 303 F.3d 

523, 535-36 (4th Cir. 2002).   
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assignment.  And the controversy is also one that is “capable of repetition 

yet evading review.”5  Not only is it capable of repetition by these particular 

parents, who have repeatedly changed attendance zones and may do so 

again.  But if parents are free by consent order to specify where their 

children may enroll, without regard to school system rules, there is nothing 

to prevent the Respondents or any other parents from doing the same 

thing. 

VI. CONCLUSION 

The Court should vacate the September 10 Order (in both CL 2007-

5975 and 2010-12440), and enter final judgment for the School Board (in 

CL 2010-12440). 

                                                 
5 E.g., Commonwealth ex rel. State Water Control Bd. v. Appalachian 

Power Co., 12 Va. App. 73, 76, 402 S.E.2d 703, 705 (1991) (en banc).  
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