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RE:	 AMEC Civil, LLC v. Commonwealth of Virginia, et al
 
Mecldenberg Circuit Court Case Number CL06-340
 

Gentlemen: 

In this action for cost overruns on a government contract filed pursuant to Virginia Code
 
§ 33.1-387, the Court will grant judgment to the Plaintiff in the sum of$12,007,953.64.
 

Ie PROCEDURAL POSTURE 

Following the original trial of this action, both parties appealed the Circuit Court's
 
judgment to the Virginia Court of Appeals. The parties then appealed the Court of Appeals's
 
decision of June 16, 2009, Commonwealth v. AMEC Civil, LLC, 54 Va. App. 240 (Ct. App.
 
2009), to the Supreme Court of Virginia, which remanded the action to the Court of Appeals
 
with instructions to remand the action to this Court for additional proceedings. Commonwealth
 
v. AMEC Civil LLC, 280 Va. 396 (2010).1 

The Virginia Supreme Court directed this Court on remand '~to review the evidence
 
already presented in the case and calculate damages to which AMEC is entitled" for the issues
 
left unresolved by the appellate decisions. ld. at 427. The Supreme Court specifically instructed
 
this court to consider the following issues:
 

1.	 Damages resulting from "'plan error regarding the construction of concrete 
shafts for pier 18 on Bridge 616." [d. 

A more complete statement of the background of this action can be found in Commonwealth v. AMEC Civil 
LLC, 280 Va. 396,402-05 (2010). 
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2.	 "[A]cceleration damages incurred after April, 2004." Id 

3.	 "[D]elay damages resulting from the sustained elevated lake water levels, 
as calculated per Specification § 104.03, which shall constitute actual 
costs incurred by AMEC, excluding profit." Id 

4.	 "[R]eview the record and make findings on whether AMEC is entitled to 
damages for conditions during either or both of the winter periods, and if 
the court finds in favor of AMEC, identify the contractual basis of such 
award and make factual findings as to any damages awarded." Id 

5.	 "[R]eview the record and make findings on whether AMEC proved its 
entitlement to damages resulting from the boulders at bridge B640." Id 

6.	 "[A]ward damages associated with AMEC's bond premium." Id 

7.	 "[p]ier cap plan error involving pier 23." AMEC Civil, 54 Va. App. at 
248,280. 

AMEC also asserts that it is entitled to post-judgment interest for sums awarded from 
July 16, 2008. (AMEC's Am. Proposed Findings of Fact & ConcI. of Law 22 [hereinafter 
AMEC's Br.].) The Commonwealth raises two additional matters on remand: whether AMEC is 
barred by judicial estoppel from claiming certain damages or the calculation thereof and how the 
Court should detennine actual costs. (VDOT's Suppl. Proposed Findings of Fact & Conci. of 
Law 5, 28 [hereinafter VDOT's Br.].) Both issues must be resolved before addressing the issues 
remanded by the Supreme Court of Virginia. 

II. JUDICIAL ESTOPPEL 

A.	 Issue at Bar 

The Commonwealth, relying on the doctrine of judicial estoppel, seeks to bar AMEC 
from claiming damages because AMEC is (i) relying on damage figures set out in AMEC's 
Administrative Claim Exhibit 487, instead of relying only on the testimony of Theodore 
NeSmith as found in Exhibits 612 and 612.3, and his damage summary as illustrated in Exhibit 
610.4; (ii) asserting a different daily rate for delay compensation; and (iii) seeking to recover any 
damages relating to a second winter period. (VDOT's Br. 2-7.) The Commonwealth cannot 
prevail under the theory of judicial estoppel because the Commonwealth cannot establish, inter 
alia, that AMEC has taken a subsequent inconsistent position, misled the court, or derived an 
unfair advantage or imposed an unfair detriment on the Commonwealth. 
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B. Judicial Estoppel Factors 

The doctrine of judicial estoppel, as adopted by the Virginia Supreme Court, "forbids 
parties from assuming successive positions in the course of a suit, or series of suits, in reference 
to the same fact or state of facts, which are inconsistent with each other, or mutually." Lofton 
Ridge, LLC v. Norfolk S. Ry. Co., 268 Va. 377, 380 (2004) (citations omitted). Virginia courts 
apply the doctrine ofjudicial estoppel only when the parties to the dispute are the same. Bentley 
Funding Group, LLC v. SK&R Group, LLC, 269 Va. 315, 326 (2005). Furthennore, the doctrine 
requires careful application. American Jurisprudence 2d details the need for caution with 
judicial estoppel: 

An equitable concept with some vagueness in its application, and its application is 
within the sound discretion of the court. Judicial estoppel must be applied with 
caution and in the narrowest of circumstances so as to avoid impinging on the 
truth-seeking function of the court, because the doctrine precludes a contradictory 
position without examining the truth of either statement. Judicial estoppel is a 
concept to be applied with restraint in egregious cases only and with clear regard 
for the facts of the particular case. Circumstances in which the doctrine of 
judicial estoppel may be invoked are not reducible to any fonnulation of 
principle. 

28 AM. JUR. 20 Estoppel and Waiver § 75 (emphasis added). 

The United States Supreme Court recognized the difficulty of reducing ''to any general 
fonnulation of principle" the circumstances under which judicial estoppel may be invoked, but 
the Court, nevertheless, identified several circumstances when the application of this "discrete 
doctrine" may be justified: 

1. Whether a party's later position is clearly inconsistent with its earlier 
position. 

2. Whether the party has succeeded in persuading a court to accept that 
party's earlier position, so that judicial acceptance of an inconsistent position in a 
later proceeding would create the perception that either the first or second court 
was misled. 

3. Whether the party seeking to assert an inconsistent position would derive 
an unfair advantage or impose an unfair detriment on the opposing party if not 
estopped. 
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New Hampshire v. Maine, 532 U.S. 742, 750-51 (2001) (citations omitted). The doctrine should 
be applied with caution because its effect is to prevent a party from asserting a position that 
would normally be available. Bentley, 269 Va. at 327 (citation omitted). 

C. Analysis 

With respect to the Commonwealth's first issue that AMEC is relying on inconsistent 
damage figures on remand, the Commonwealth has failed to show any evidence to suggest that 
judicial estoppel is appropriate. The Commonwealth has not demonstrated that AMEC has taken 
inconsistent positions with regards to its damage figures in this case, misled the court, unfairly 
benefited itself or harmed the Commonwealth, or any other circumstance that might warrant 
application ofjudicial estoppel. 

First, AMEC's position on remand regarding the correct calculation of damages is not 
inconsistent with its original trial position. At trial, AMEC clearly relied on the testimony of 
NeSmith and Bryon Breese when addressing actual costs at trial. (Trial Tr. 2448-50.) While the 
Court at trial may have accepted NeSmith's testimony, AMEC did not offer his testimony as the 
exclusive evidence of damages. A comparison of Breese's testimony with that of NeSmith's 
shows that AMEC relied on the testimony of both men as a whole to establish damages at trial. 
NeSmith and Breese both offered explanations, and each agreed that while one may have used a 
different approach in analyzing the data, the other was not incorrect. (Trial Tr. 1174-76.) On 
remand, AMEC relied to a substantial extent on the same testimony of both Breese and NeSmith 
(See, e.g., id. 1167.). Thus, AMEC did not take a position mutually exclusive with its position 
on damages at trial. 

Second, AMEC's continued use of both experts does not demonstrate any intentional 
effort to mislead the court, and the Commonwealth has not provided any evidence to suggest 
AMEC has engaged in any misleading activity. Therefore, the Court is satisfied and finds 
specifically that AMEC has made no effort, intentional or otherwise, to mislead the Court. 

Third, AMEC is not deriving an unfair advantage nor imposing an unfair detriment on the 
Commonwealth because the trial record establishes that the Commonwealth recognized and had 
notice of AMEC's reliance on the evidence as a whole, and particularly the testimony of both 
Breese and NeSmith, to establish its damages. The experts were originally used and their 
continued use does not demonstrate any change or attempt at an unfair advantage in the current 
action. 

Therefore, because the Commonwealth cannot show that AMEC's damages figures on 
remand were inconsistent, misled the court, or gained it an unfair advantage, the Commonwealth 
has failed to show that judicial estoppel is warranted for its first issue relating to AMEC's 
damages figures. 
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The Commonwealth's second issue with AMEC's different daily rate for delay 
compensation is similarly ill founded. The Supreme Court of Virginia required AMEC to 
recalculate its daily rate to exclude "any profit, based on costs incurred by AMEC through 
increased time require to perform the contract." Commonwealth v. AMEC Civil LLC, 280 Va. 
396, 421-22 (2010). AMEC cannot be said to have taken an inconsistent position, misled the 
court, or gained an unfair advantage because the Supreme Court of Virginia required AMEC to 
reassess its daily rate. Therefore, judicial estoppel is inappropriate for the second issue. 

As for the Commonwealth's third issue regarding AMEC's recovery of damages relating 
to the second winter period, judicial estoppel is, again, unwarranted. The Supreme Court of 
Virginia required this Court on remand to determine whether AMEC was entitled to damages for 
one or both of the winter periods. Id 427. As discussed below, AMEC is not entitled to 
damages for the second winter period. Therefore, whether judicial estoppel is appropriate for the 
third issue is moot. 

III. ApPLYING ACTUAL COSTS 

A. Overview 

The Supreme Court directed this Court on remand to "apply actual costs as the measure 
of damages for the claims surviving appeal." AMEC Civil, 280 Va. at 427. Generally, a plaintiff 
must only prove damages to a "reasonable certainty." Pebble Bldg. Co. v. G. J. Hopkins, Inc., 
223 Va. 188, 191 (1982.) During arguments and in its submissions on remand, the 
Commonwealth asserts the Supreme Court intends "actual cost" to be a higher standard-one 
approaching mathematical certainty. (Hr'g Tr. on Remand 24, Apr. 6, 2011.) 

B. Judicial Definition ofActual Costs 

The Supreme Court of Virginia has repeatedly held that damages need not be proven with 
absolute certainty. See, e.g., Nelson v. Commonwealth, 235 Va. 228, 251 (1988); Pebble Bldg., 
223 Va. at 191. Therefore, unless the contract clearly requires another standard, the intent ofthe 
parties is presumed to follow this long-used measure. See Brown v. Brown, 53 Va. App. 723, 
729 (Ct. App. 2009). 

Here, the only language used to modify the damages provision of the contract is the 
phrase "actual cost," and this language provides little support, if any, for the proposition that the 
parties intended to deviate from the traditional standard. The traditional use of the word "actual" 
modifies the existence of damages, not their extent. See Fairfax County Redevelopment & Hous. 
Auth. v. Worcester Bros. Co., 257 Va. 382, 385 (1999). For example, the defendant in Fairfax 
County argued that the use of an average daily rate calculation "did not constitute proof of actual 
damages to a reasonable degree of certainty ...." Id. at 386 (emphasis added). The defendant 
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argued that "actual" modified the extent of damages, not the existence of damages. Id. The 
Supreme Court of Virginia disagreed, stating that when "a contractor has suffered actual 
damages as a result of [a] ... delay," the use of a daily average rate to determine the amount of 
damages is "acceptable." Id. at 390 (emphasis added). The court read "actual" to modify the 
existence of damages, not the extent thereof. See id Likewise, in the instant case, the parties' 
intent is presumed to follow this accepted usage of the tenn "actual." 

In ADC Fairways Corp. v. Johnmark Constr., Inc., 231 Va. 312 (1986), a contractor sued 
a developer, alleging breach of a contract to rehabilitate condominiums. Id. at 313. The contract 
was awarded through a bidding process, and at trial, the contractor testified that he had included 
an approximate 150/0 profit in the bid. Id. at 317. During cross-examination, the contractor also 
testified that on a similar project he had calculated profits at roughly 7.5%, but had earned little, 
if any, profit. Id. Further, the contractor admitted that he estimated expenses when he 
detennined the bid for the contract, that he did not remember the facts upon which his estimates 
were based, and that he had no documentation to support his estimate. Id. Nevertheless, the trial 
court awarded the contractor nearly $50,000 in damages resulting from lost profits. Id. at 316. 
The Supreme Court of Virginia reversed the trial court and ruled that the lost profit figure was 
"completely speculative" and opined that "[t]he [lost profit] figure was nothing more than the 
profit [the contractor] hoped to make at the time of the bid." Id. at 318. 

Additionally, the Supreme Court of Virginia specifically approved the use of daily 
averages to calculate damages in construction contract delay cases. See Fairfax County, 257 Va. 
at 385 (approving the use of the Eichleay Formula to calculate home office overhead damages in 
construction contract delay cases). The Virginia Supreme Court, in Condo. Servs., Inc. v. First 
Owners' Ass'n of Forty Six Hundred Condo., Inc., 281 Va. 561 (2011), stated Virginia's 
longstanding rule for determining the amount ofdamages: 

In the context of a breach of contract, a plaintiff need not establish the specific 
amount of the loss or damage with absolute certainty. When it is certain that 
substantial damage has been caused by the breach of a contract, and the 
uncertainty is not whether there have been damages, but only an uncertainty as to 
their true amount, then there can rarely be any good reason for refusing all 
damages due to the breach merely because of that uncertainty. Proof of absolute 
certainty as to the amount of loss or damage is not essential when the existence of 
loss is established and the facts and circumstances proven are such as to permit of 
[sic] intelligent and probable estimate of the amount of damage or loss sustained. 

Id at 577-78 (citations omitted) (internal quotation marks omitted). There is no language in the 
contract between the parties to this action sufficient to modify this principle. 
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C. "Actual Costs" in This Case 

AMEC calculated its damages in the instant case using an average daily rate by 
incorporating the methodology employed by VDOT's experts. (AMEC's Resp. to VDOT's 
Proposed Findings of Fact & ConcI. of Law 12 [hereinafter AMEC's Resp.].) These averages 
are calculated more precisely than those damages in ADC Fairways, because AMEC's averages 
are not simply estimates or values hoped to be realized. Instead, they are based on composite 
values of costs incurred by AMEC. (See Trial Ex. 487, App. B.) As such, the use of daily 
averages is not "completely speculative" because they are calculated using costs actually 
incurred. (See id.) 

IV. ISSUES ON REMAND 

Now the Court turns to the issues remanded by the Supreme Court of Virginia regarding 
the appropriate measure of AMEC's damages under its contract with the Commonwealth. 

A. Damages Resultingfrom Plan Error Regarding the Construction ofConcrete 
Shaftsfor Pier 18 on Bridge 616 

1. Damages Sought 

The Commonwealth is liable for damages resulting from plan error regarding the 
construction of concrete shafts for Bridge 616, Pier 18, AMEC Civil, 280 Va. at 411, for which 
AMEC seeks damages in the sum of $11,103, consisting of its actual costs for direct labor and 
burden. (AMEC's Br. 19.) 

2. Parties' Damages Assertion 

In support of this claim, AMEC relies on Exhibit 487, Appendix B, Part M, but offers no 
explanation of how it calculated its damage requests. (Id. 19.) Despite careful review of Exhibit 
487, Appendix B, Part M, the Court is unable to reach the figure offered by AMEC. Part M 
details the labor, equipment, subcontract, and material costs associated with the repair of the 
Bridge 616, Pier 18 foundation cap. The additional work that was performed included reworking 
one of the concrete forms and a design of services to demonstrate the structural integrity of the 
cap as modified. 

VDOT, on the other hand, calculates that AMEC was entitled to $11,375 in damages 
related to Bridge 616, Pier 18. (VDOT's Br. 24.) By submitting this or any other calculation of 
damages, the Commonwealth did not abandon its arguments relating to judicial estoppel on 
actual damages. VDOT relies on NeSmith's expert opinion based on his review and analysis of 
AMEC's cost records associated with the Bridge 616, Pier 18 foundation cap. (Id) These costs 
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are detailed in Part M of Exhibit 612. NeSmith calculated these damages by adding the costs 
related to "Labor with Markup" ($0); "Material with Markup" ($4,014); "Subcontractor with 
Markup" ($3,904); and "Owned Equipment" ($4,337). (Trial Ex. 612, Pt. M.) Section M-2 of 
Exhibit 612 provides that the "Material with Markup" costs consist of $3,289.44 related to 
"additional reinforcing required to accommodate found[ation] cap modification" and $200.64 
related to "mechanical couplers to accommodate conflict between column rebar dowels and the 
t-spud." NeSmith then added a markup of 15%, bringing the total material costs with markup to 
$4,014. 

Section M-3 details the "additional subcontractor cost with markup" and shows that these 
costs are comprised of $2,325.00 related to "design analysis on modifications to the foundation 
cap" and $200.64 related to "mechanical couplers to accommodate conflict between column 
rebar dowels and the t-spud." NeSmith added a markup of 10%, bringing the total subcontractor 
costs with markup to $3,904. Section M-4 details that the "owned equipment cost," which is 
comprised of$I,885.31, for 11.5 "Manitowac 4000 150T crane[s]"; $679.60, for four "American 
7260 lOOT crane[s]"; $1,750.56, for 336 "40xl0x5 sectional barge[s]"; $1.74, for two "35 # 
chipping hammer[s]"; $19.46, for two "185 CFM air compressor[s]"; and $0.70, for two 
"ox/acetylene torch setup[s]." In sum, NeSmith calculated that owned equipment costs are 
approximately $4,337, as stated in Section M-4, and the total amount of damages related to 
Bridge 616, Pier 18, is $12,254.2 (VDOT's Br. 24.) VDOT correctly notes that the material and 
subcontractor markups were disallowed by the appellate courts. See AMEC Civil, 54 Va. App. at 
276-77. As such, VDOT deducts $879 for these disallowed markups and reaches a damages 
amount of$11,375 related to the Bridge 616, Pier 18 foundation cap. (VDOT's Br. 24.) 

3. Findings 

The Court calculates that AMEC is entitled to damages in the amount of $11,327.38 for 
labor with markup, material with markup, subcontractor with markup, and owned equipment. 

First, as detailed in Exhibit 487, Appendix B, Part M, AMEC's costs for "Total Direct 
Labor" were $2,764.50. From this amount, the Court deducted 45%, or $1,244.03, pursuant to 
Specification § 109.05(a) of the contract, for administrative costs, profit, benefits, and/or 
deductions normally paid by the contractor, and deducted another 25%, or $691.13, under 
Specification § 109.05(b), for insurance and taxes. Thus, the Court calculated that AMEC's 
damages for direct labor were $829.34. 

In adding the values as listed in Exhibit 612, Part M, the actual total is $12,255. This accounts for the $1 
discrepancy between the $11,275 and $11,276 values. 

2 
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Second, AMEC's costs for "Total Material" were $3,490.08, and the Court deducted 
15%, or $523.51, for administrative costs and profit, pursuant to Specification § 109.05(c) of the 
contract. Therefore, the Court calculates that AMEC's damages for total material are $2,966.57. 

Third, AMEC's damages for "Total Equipment Owned" total $4,337.37 because the 
contract did not provide for a percentage deduction. 

Fourth, AMEC had no costs related to rented equipment. AMEC's "Total Subcontractor" 
costs were $3,549.00, and pursuant to Specification § 109.05(f), the Court deducted 10%, or 
$354.90, for administrative costs and profits. Thus, the Court finds that AMEC is entitled to 
$3,194.10 in damages related to subcontractor costs. 

In sum, relying on Exhibit 487, Appendix B, Part M, the Court calculates that AMEC is 
entitled to $11,327.38 in damages related to the plan error on the Bridge 616, Pier 18 foundation 
cap. AMEC asks the Court for an amount that is $225.00 less than the amount calculated by the 
Court, yet AMEC provided the Court with no explanation or guidance as to how it reached the 
claimed amount. Despite numerous attempts and various calculations using the infonnation 
contained in Exhibit 487, Appendix B, Part M, the Court was unable to determine how AMEC 
calculated the $11,103 amount. Even though the Court calculated a higher amount, it will award 
no more than AMEC claims-$II,I03.00. The following chart depicts the parties' calculations 
and the Court's finding on AMEC's damages regarding plan error on Bridge 616, Pier 18: 

Brid e 616 Pier 18 
Exhibit Section Title VDOT AMEC Court 

ExhibitM 

M-l Labor with Marlill 0.00 

11,103.00 

829.34 

2,966.57 

4,337.37 

3,194.10 

M-2 4,014.00 

M-3 3,904.00 

M-4 4,337.00 

N/A Marku -879.00 N/A N/A 
TOTAL 11,376.00 11,103.00 11,327.38 

B. Acceleration Damages Incurred after April 2004 

AMEC is only entitled to recover acceleration damages incurred after April 2004. AMEC 
Civil, 280 Va. at 412-13. To calculate acceleration damages, AMEC and VDOT totaled the 
costs associated with (1) lost production, (2) additional premium labor costs, and (3) additional 
labor and material costs from the use of the second foundation cap form. Though the parties 
reached different amounts, they used the same analysis to calculate costs related to lost 
production and additional premium labor costs but calculated differently the costs related to 
additional labor and material costs for the use of the second foundation cap form. 
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1. Lost Production and Additional Premium Labor Costs 

AMEC argues that it is entitled to $378,275 for lost production and $156,099 for 
additional premium labor costs. (AMEC's Br. 17.) AMEC divides each of these categories into 
three time periods-january 1, 2002 to February 22, 2003; February 23, 2003 to August 21, 
2004; and August 22, 2004 to June 11, 2005. (See Trial Ex. 487, App. B, Pt. D, p. 3612.) The 
first period is before April 2004, and pursuant to the Supreme Court's holding, AMEC cannot 
recover for acceleration damages during this period. AMEC Civil, 280 Va. at 412-13. AMEC, 
however, is entitled to acceleration damages for a portion of the second period and for the 
entirety of the third period. 

Damages for the second period must be prorated because the period begins prior to April 
2004 and extends later than April 2004. Of the 546 total days in the second period, only 113 
days fall within the allowable recovery period, and these 113 days account for roughly 20.7% of 
the second period. Thus, only 20.70/0 of damages sustained in the second period are recoverable. 
(See Trial Ex. 487, App. B, Pte D, p. 3614.) Because all of the third period is after April 2004, 
AMEC can recover 100% of these damages. 

No expert testimony or other evidence appears to resolve the issue. Both parties utilize 
the testimony of Peter Wade, VDOT's expert, for the proper markup percentage. AMEC 
adopted the testimony of Wade to reach a 47 % markup. (Hr'g Tr. 15, Apr. 6, 2011.) VDOT 
argues AMEC should receive only a 39% markup, Id" because Wade testified that his estimate 
included an 8% figure for "margin in the bid." (Trial Tr. 2229.) The Supreme Court held the 
"proper adjustment to the contract" does not include profits. AMEC Civil, 280 Va. at 421. 
VDOT asks the Court to find that "margin in the bid" means only profit but offers little support 
for such an interpretation. (See VDOT's Br. 3.) AMEC argues "margin in the bid" includes 
more than just profit. (Hr'g Tr. on Remand 5, Apr. 6,2011.) 

Expert testimony does not resolve the issue. Wade's testimony provides for a range of 
47% to 59%. (Trial Tr. 2229.) A 59% markup would allow AMEC to recover disallowed 
profits. VDOT's request for a 39% markup would necessarily exclude recoverable costs. Thus, 
the Court will use a 47% markup to prevent the recovery of disallowed profits or the denial of 
recoverable costs. 

AMEC accepts responsibility for 10.07% of the acceleration effort, thereby discounting 
its recovery by that percentage. (See Trial Ex. 487, App. B, Pt. D, p.3614 fn.l.) 

The Court will award AMEC damages in the amount of $306,570.18 for lost production 
due to acceleration. Of this amount, $59,461.89 is attributable to the 20.7% of recoverable time 
during the second time period and $247,108.29 is attributable to the third time period. AMEC 
will also be awarded damages in the amount of $101,928.21 for additional premium labor costs 
due to acceleration, of which $23,277.29 is attributable to the 20.7% of recoverable time during 
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the second time period and $78,650.92 is attributable to the third time period. These calculations 
are illustrated in the following tables: 

Lost Production 

Period 
Add'i Direct Labor ($) 

AMEC 
% 

VDOT Amount 
($) 

Markup 
(47%) Total ($) 

Percentage 
Recoverable 
(%) 

Amount 
Recoverable 
($)From To 

1/112002 212212003 138,733.77 10.07% 124,763.28 58,638.74 183,402.02 0.00% 0.00 
211312003 812112004 217,335.65 10.07% 195,449.95 91,861.48 287,311.43 20.70% 59,461.89 

812212004 61912005 186,924.14 10.07% 168,100.88 79,007.41 247,108.29 100.00% 247,]08.29 

TOTAL 306,570.18 

Additional Premium Labor Costs 

Period 
Add'i Direct Labor ($) 

AMEC 
% 

VDOT Amount 
($) 

Markup 
(47%) Total ($) 

Percentage 
Recoverable 
(%) 

Amount 
Recoverable 
($)From To 

1/112002 212211003 45,281.74 H). 07% 40,721.87 19,139.28 59,861.15 0.00010 0.00 
212312003 812112004 85,079.45 10.07% 76,511.95 35,960.62 112,472.57 20.70% 23,277.29 

812212004 61912005 59,495.19 10.07% 53,504.02 25,146.89 78,650.92 100.00% 78,650.92 

TOTAL 101,928.21 

2. Additional Labor Costs From the Use of Second Foundation Cap Form 

AMEC seeks $101,424 for additional labor and material costs from the use of a second 
foundation cap form after April 2004. (AMEC's Br. 17.) After thorough review, however, the 
Court finds the explanation provided and data cited by AMEC insufficient to support its damages 
claim for $101,424. 

AMEC merely directs the court to Exhibit 487, Appendix B, Parts H and I, but fails to 
explain how it calculated the claimed amount. (See id) Parts H and I include roughly twenty 
pages of spreadsheets. With the exception of the pages detailing MIC credits, however, the 
spreadsheets contain no dates (see Trial Ex. 487, App. B, Pts. H, I), making it impossible for the 
Court to determine what portion of these costs, if any, were incurred after April 2004. 

VDOT, on the other hand, directs the Court to Parts H and I of Trial Exhibit 612 in 
support of its position regarding AMEC's acceleration damages. Although the spreadsheets in 
that exhibit are nearly identical to those cited by AMEC, VDOT offers a more detailed analysis 
as to how it calculated AMEC's acceleration damages. (See VDOT's Br. 17-22.) VDOT's 
reasoning is well founded and is consistent with the methodology used by the Court to calculate 
other categories of damages in this case. (See id. 19-21.) 
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In calculating AMEC's acceleration damages due to the second foundation cap, VDOT 
divides the costs into two categories-those costs associated with the second foundation cap 
form, contained in Part H of Exhibit 612, and costs associated with additional forming supplies, 
detailed in Part I of Exhibit 612. Part H has five subcategories of costs: (l) labor, (2) material, 
(3) subcontractor, (4) owned equipment, and (5) rented equipment. Part I is divided into two 
subcategories: (1) material, and (2) rented equipment. 

Labor costs are charted on Part H-l of Exhibit 612, and total $249,534, including a 70% 
markup. (Trial Ex. 612, Pt. H-l.) This spreadsheet, however, lacks dates, or any other indicator 
as to the time period in which the costs were incurred. Accordingly, there is no way for the Court 
to determine which costs, if any, were incurred during the allowable recovery period. AMEC, in 
support of its claim, directs the Court to page 3675 of Exhibit 487, Appendix B, Part H, which is 
similar to the page cited by VDOT and also fails to contain any information indicative of the date 
on which AMEC incurred those costs. The Court, therefore, concludes that AMEC provided 
insufficient evidence to allow the Court to determine with reasonable certainty the amount of 
damages AMEC sustained after April 2004. (See Trial Ex. 487, App. B, Pt. H, p. 3675.) AMEC, 
thus, is not entitled to damages for this portion of the acceleration damages claim. 

Part H-2 of Exhibit 612 covers materials cost with markup, which amount to $53,950, 
including a 15% markup. (Trial Ex. 612, Pt. H-2.) Similar to Part H-l, this spreadsheet does not 
contain dates or any other indication as to when the costs were incurred. (See id) AMEC directs 
the Court to page 3677 of Exhibit 487, Appendix B, Part H, but this spreadsheet also lacks any 
information regarding the date on which the expenses were incurred. Because the Court cannot 
determine whether the materials costs were incurred after April 2004, the Court finds that AMEC 
is not entitled to recover for this portion of the acceleration damages. (Trial Ex. 487, App. B, Pt. 
H, p. 3677.) 

Subcontractor costs with markup total $47,484, including a 10% markup, are detailed in 
Pt. H-3 of Exhibit 612. (Trial Ex. 612, Pt. H-3.) Unlike the spreadsheets detailing labor and 
materials costs, as discussed above, this spreadsheet does contain dates. (See id.) The Court, 
therefore, is able to determine which costs accrued during the allowable recovery period. (See 
id) As listed in Part H-3, only one expenditure occurred after April 2004. This single 
expenditure, valued at $959.34, is the extent of the damages to which AMEC is entitled for this 
portion of the acceleration damages award. 

With respect to rented and owned equipment costs, VDOT directs the Court to Part H-4 
of Exhibit 612, and AMEC directs the Court to Exhibit 487, Appendix B, Part H. It appears that 
only three costs listed in Part H-4 of Exhibit 612 were incurred after April 2004. (See Trial Ex. 
612, Pt. H-4.) VDOT states that the total value of these expenses is $29,650. (VDOT's Br. 21.) 
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AMEC submitted no evidence to allow a reasonably certain determination of damages (See 
AMEC's Br. 17), therefore, the Court finds that AMEC shall recover $29,650 for this portion of 
the acceleration damages award. 

Charts in Parts I-I and 1-2 of Exhibit 612 pertain to costs associated with additional 
forming supplies but provide little help in determining which costs were incurred after April 
2004. (See Trial Ex. 612, Pt. 1-1.) Similarly, the spreadsheet on which AMEC relies-found in 
Trial Exhibit 487, Appendix B, Part I-provides no indication of the specific time period in 
which these costs were incurred. AMEC is claiming $65,583 in damages, but failed to explain, 
in its brief or at oral argument, the source of this figure. (See AMEC's Br. 17.) VDOT's 
explanation of the damages to which it believes AMEC is entitled-$50,474--similarly provides 
no insight into how this value was calculated. (See VDOT's Br. 21.) VDOT states, in its 
submission, only that "some of [the costs] are post April 2004." (Id.) Because the Court is 
unable to determine how AMEC reached the $65,583 figure, the Court will award AMEC 
$50,474, the lesser of the two values. 

In sum, AMEC is entitled to $81,083.34 associated with "Additional Labor and Material 
Costs from use of 2nd Foundation Cap" ($959.34 + $29,650.00 + $39,863.00 + $10,611.00 = 
$81,083.34). These calculations are illustrated in the following table: 

Additional Labor and Material Costs from Use ofSecond Foundaion C Form 

Exhibit Section VDOT(S) VDOT Ex. H VDOT Ex. I AMEC (S) 
Total (S) Total ($) 

AMEC Ex. #I ward (S) 

H H-I 0.00 

f-'H I--H-...;.;.2------r;0.;,;;..0..;..0-----l30,609.34 
H-3 959.34 

H-4 29.650.00 

I-I 39.863.00 

1-2 10,611.00 

OTAL 81,083.34 

0.00 

0.00 

959.34 

29,650.00 

39,863,00 

10611.00 

81,083.34 

3. Total Acceleration Damages Award 

AMEC is entitled to $306,570.18 in acceleration damages due to Lost Production as 
described in Part A; $101,928.21 in acceleration damages due to Additional Premium Labor 
Costs in Part B; and $81,083.34 in acceleration damages due to "Additional Labor and Material 
Costs From Use of 2nd Form" in Part C. Trial Ex. 487, App. B, Pts. H, I. Thus, AMEC's total 
acceleration damages for costs incurred after April 2004 are $489,581.73. 

AMEC does not appear to have included a spreadsheet in Exhibit 487 that corresponds to this portion of the 
acceleration damages. 
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s. DAcceleration amales ummal1 

CatelOI"}' AMECEx. ~OTEx. Amount(S) 

Lost Production Ex. 487. App. B, Part D Ex. 612 Part D 306,570.18 

Add'i Premo Labor Costs Ex. 487. Arm. B, Part G Ex. 612 Part G ]0],928.21 

Add'i Labor & Materials ... Ex. 487. App. B, Parts H & I Ex. 6]2 Parts H & I 81,083.34 

rrOTAL 489,581.73 

C.	 Delay Damages Resultingfrom the Sustained Elevated Lake Water Levels, as 
Calculated Per Specification § 104.03, Which Shall Constitute Actual 
Costs Incurred by AMEC, Excluding Profit . 

The sustained elevated lake levels constituted a Type II differing site condition under 
Specification § 104.03 of the contract because the lake levels were an "unknown physical 
condition of an unusual nature that differed materially from those ordinarily encountered and 
recognized generally as inherent in the work provided for in the contract." AMEC Civil, 280 Va. 
at 419. AMEC was damaged as a result of the delay caused by the elevated lake levels and is 
therefore entitled to damages under Specification § 104.03 of the contract. 

1.	 Background 

AMEC built Bridge 616 across Kerr Lake, a dam-controlled reservoir managed by the 
United States Anny Corps of Engineers. Id. at 414. The water level of Kerr Lake was "critical" 
to the Bridge 616 construction because AMEC could not access the lake and complete the 
columns supporting the bridge when the water level was too high. Id The contract 
contemplated routine fluctuations in the water level, but in 2003, "the lake level remained high 
for six months, thereby substantially delaying AMEC's work, primarily the construction of 
Bridge 616." Id at 415. Grant Ralston, AMEC's estimate and engineering manager, 
aclulUwl~uged that AMEC knew the lake level fluctuated. He also testified that AMEC reviewed 
average lake levels before determining that it could complete the project even if it had to shut 
down construction for a time because of high water levels. (Trial Tr. 238.) Ralston knew Kerr 
Lake had fluctuated over a long period of time, and he took into consideration the U.S. Army 
Corps' information regarding lake levels when he prepared the project estimate. In 2003, the 
lake's water level remained unusually high for a period of six months, delaying substantially 
AMEC's construction, and in particular, the Bridge 616 construction project. Charlie Guerrant, 
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VDOT's construction manager, had lived in the area for his entire life and testified that Kerr 
Lake had "experienced lake levels higher but not for that long of a period" and described the 
duration of high water as "unusual." (Trial Tr. 641-42.) Guerrant also stated that when he 
started the project, he did not expect the water levels to remain as high as they did for the length 
of time that they did in 2003. (Trial Tr. 642.) VDOT's resident administrator, Dale Goodman, 
also testified that the duration of the lake level was unusual. (Trial Tr. 692.) 

AMEC claims that its actual jobsite overhead costs arising from the delays caused by the 
elevated lake levels totaled $6,206,648 in 2003 and $1,706,947 in 2004. In its brief, AMEC 
responds that these amounts were derived from Exhibit 487, Appendix B, Part S, but at oral 
argument, AMEC provided further explanation as to how it reached these amounts. (Hr'g Tr. on 
Remand 3-7, Apr. 7, 2011.) Page 3785 of Exhibit 487, Appendix B, Part S contains a chart 
titled "Clarksville Overhead Recap," which contains AMEC's costs for management staff, office 
support staff, monthly fixed costs, AMEC-owned support equipment, AMEC-owned production 
equipment, and outside rented equipment for each month from December 2002 to November 
2004. (Trial Ex. 487, App. B, Pt. S, p. 3785.) 

2. Assessment of Damages 

AMEC is entitled to damages arising from delays caused by sustained elevated lake 
levels for 237 days between March and October 2003 and 60 days between April and June 2004. 
To calculate the costs sustained by AMEC due to elevated lake levels in 2003 and 2004, the 
Court totaled the costs listed in the chart on page 3785 of Exhibit 487, Appendix B, Part S for 
management and office support staff, monthly fixed costs, AMEC-owned support equipment and 
production equipment, and outside rented equipment for the specific months claimed in 2003 and 
2004. Using the values listed in this chart, the Court finds that the total amount of costs paid by 
AMEC over the course of 245 days in March through October of 2003 was $5,885,025.08. 
Because AMEC claims only 237 days, the prorated amount to which AMEC is entitled for 2003 
is $5,692,861. Using the same method, the Court also calculates that the total amount of costs 
sustained by AMEC over the course of 91 days in April, May, and June of 2004 was 
$2,389,073.37. Because AMEC claims only 60 days, the prorated amount to which AMEC is 
entitled is $1,575,213.21 for 2004. 

In sum, AMEC is entitled to $7,268,074.21 in damages resulting from elevated lake 
levels. The following chart details the award: 
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Elevated Lake Levels 

March 2003 - October 2003 

Month lDays 
Management 
Staff 

bffice 
Support 

Monthly 
fixed Costs 

Owned SuppOI1
Equip. 

pwned Prod 
IEquip. 

Rented 
Equip. 

1M0nthly 
rrotal 

Mar-03 ~I ~2,179.00 18,867.00 165,153.00 99,853.70 354,225.80 19,845.80 730,124.30 

IApr-03 ~O 67,028.00 15,557.00 ~1,247.00 105,867.00 401,519.80 8,511.80 689,730.60 

May-03 ~1 72,838.00 16,385.00 156,328.00 116,372.65 ~01,519.80 6,596.25 770,039.70 

~un-03 ~O 60,313.00 12,602.00 98,207.00 116,372.65 ~01,519.80 43,473.75 732,488.20 

~ul-03 31 73,211.00 14,979.00 105,663.00 116,372.65 ~01,519.80 6,279.26 718,024.71 

lAug-03 31 57,660.00 12,575.00 128,949.88 116,372.65 ~14,316.00 5,710.01 735,583.54 

Sep-03 30 61,766.00 13,734.00 114,679.00 116,372.65 ~02,967.93 4,227.00 713,746.58 

Oct-03 31 ~1,808.00 15,298.00 200,122.00 116,372.65 ~96,409.80 5,277.00 795,287.45 

Total 245 ~26,803.00 119,997.00 1,060,348.88 903,956.60 ~,173,998.73 99,920.87 5,885,025.08 

A.prJ'1 2004 - J une 2004 

Month lDays 
Management 
~taff 

Office 
Support 

Monthly 
Fixed Costs 

Owned SuppOI1 
!Equip. 

Owned Prod.
Equip. 

Rented 
!Equip. 

Monthly 
ifotal 

Apr-04 ~O 06,659.98 16,297.95 119,798.90 116,372.65 404,874.00 ~5,519.18 ~59,522.66 

May-04 ~1 77,337.36 17,889.51 176,099.45 116,372.65 ~04,874.00 25,001.23 $17,574.20 

~un-04 ~O 80,103.89 ~2,156.77 150,028.12 116,372.65 ~04,874.00 38,441.08 811,976.51 

jrotal 91 224,101.23 ~6,344.23 ~45,926.47 t349,117.95 1,214,622.00 98,961.49 2,389,073.37 

dL k Le I~ EIT toaIRecovel1it or evate a e ve s 

Period 
Irotal 
!Days 

Mar-03 to Oct
~4503 

Apr-04 to Jun 
91

04 

!Days 
tlaimed 

~37 

~O 

Percent 

96.73% 

65.93% 

Irotal Cost 

~,885,025.08 

~,389,073.37 

Total 
Recovery 

5,692,861.00 

1,575,213.21 

rrOTAL 7,268,074.21 



August 12, 2011 
Page 17 of25 

D.	 Make Findings on Whether AMEC Is Entitled to Damages for Conditions During 
Either or Both ofthe Winter Periods, and If the Court Finds in Favor ofAMEC, 
Identify the Contractual Basis of Such Award and Make Factual Findings As to 
Any Damages Awarded 

AMEC asks the Court to award damages for two winter periods: December 2003 to 
March 2004, and December 2004 to March 2005. (See AMEC's Br. 9-15.) AMEC's recovery 
requires both a "contractual basis [for] such [an] award [as well as] factual findings as to [the] 
damages ...." AMEC Civil, 280 Va. at 427. 

The contractual basis for AMEC's claim is Specification § 108.09 of the contract, which 
provides, in relevant part: 

If there is a delay in progress of the work due to unforeseen causes described 
herein before, and the delay extends the contract time limit into the period 
between November 30 of one year and April 1 of the following year and working 
conditions during such time are unsuitable for the completion of the work, 
consideration may be given to granting an extension of time that will encompass a 
suitable period during which such work can be expeditiously and acceptably 
performed. 

(Trial Ex. 372.1, p. 91.) The "unforeseen causes" refers to "differing site conditions," (see Trial 
Ex. 372.1, p. 91) defined in Specification § 104.03 of the contract as "unknown physical 
conditions of an unusual nature, differing materially from those ordinarily encountered and 
generally recognized as inherent in the work provided for in the Contract." (Trial Ex. 372.1, p. 
31.) 

In sum, the contract provides that if there is a differing site condition, and such differing 
site condition extends the working period into the winter period, and working conditions during 
the winter period are not suitable, a contractor may recover. (See Trial Ex. 372.1, pp. 31,91.) 

1.	 First Winter Period 

VDOT, through Work Order 39, extended the contract time limit "from December 31, 
2003 until September 3, 2004." (Trial Ex. 211.) The "Engineer's Explanation of Necessity for 
Proposed Work" explains that "the Department has decided [to extend the time limit] due to the 
high lake elevations " (Id) The Supreme Court of Virginia held that "the sustained elevated 
water levels fonned a differing site condition under [Contract] Specification § 104.03." 
AMEC Civil, 280 Va. at 419. Thus, "a delay in progress of the work due to unforeseen 
causes ... extend[ed] the contract time limit into the period between November 30 of one year 
and April! of the following year ...." (Trial Ex. 372.1, p. 91.) 
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Although no single standard dictates whether "working conditions ... are unsuitable," 
Breese testified that "the ambient air temperature inside the form has to be a certain temperature 
before you can place concrete" and that the rebar and forms must also be a certain temperature. 
(Trial Tr. 995.) He explained that "[c]oncrete costs more to pour in the winter" because AMEC 
had to "maintain the concrete temperature, the surface temperature of the concrete to 50 degrees 
for a period of seven days." (Id) These items and tasks--eoncrete blankets, buying propane, 
heating supplies-are not a concern in the spring, summer, and fall. (Trial Tr. 995-96.) 

AMEC is seeking recovery for the full 121 days of the first winter period.4 The raw 
weather data for Clarksville, Virginia provides ample support for this recovery, as the data shows 
that the temperature failed to reach 50 degrees Fahrenheit for roughly one third of the first winter 
period. (See Trial Ex. 1149B, pp. 3848-49.) Also, nearly half of the days during the first winter 
period experienced temperatures below freezing. (See Trial Ex. 1149B, pp. 3848-49.) During 
this time, AMEC's receipts show a significant number of purchases for materials to compensate 
for the cold weather. (See Trial Ex. 487, App. B, Pt. J, p. 3692.) For example, AMEC itemizes 
winter construction tools such as concrete curing blankets, propane radiant heaters, 
thennometers, and various heater supplies. (Trial Ex. 487, App. B, Pt. J, pp. 3692-93.) Because 
both a contractual basis and a factual basis exist for AMEC's claim for compensation during the 
first winter period, AMEC is entitled to recover for the full 121 days. 

AMEC is asking for $3,372,860 in damages for actual jobsite overhead costs dwingthe 
first winter period. AMEC also seeks $81,352 for lost productivity damages, markup costs in the 
amount of $38,235, and additional curing costs in the amount of $9,892. (AMEC's Br. 12). The 
Court reached a different amount for actual jobsite overhead costs and cannot account for the 
differences. 

The Court calculates actual jobsite overhead costs in the amount of $3,107,305.26. (Trial 
Ex. 487, App. B, Pt. S, p. 3785). After adding the actual jobsite overhead costs, lost 
productivity, markup, and additional curing costs, the Court will award AMEC $3,236,784 in 
damages for the first winter period, as detailed in the chart below. 

The period from December 1, 2003 to March 31, 2004 contained 122 days. It appears this discrepancy 
occurs because 2004 was a leap year and, thus~ February 2004 contained 29 days as opposed to 28. Because AMEC 
requested compensation for 121 days, 121 days will be considered as opposed to 122. 

4 
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First Winter Period-Actual Jobsite Costs (December 2003  March 2004) 

Month Days 
Management 
Staff 

Office 
Support 

Monthly 
Fixed Costs 

Owned 
Support 
Equip. 

Owned 
Prod. Equip. 

Rented 
Equip. 

Monthly 
Total 

Dec-03 31 58,591.00 14,394.00 179,316.00 116,372.65 401,772.00 33,644.53 804,090.18 

Jan-04 31 73,395.00 17,394.00 185,394.00 116,372.65 389,659.40 27,580.70 809,795.75 

Feb-04 29 74,532.00 16,042.00 136,700.00 116,372.65 391,108.40 11,192.00 745,947.05 

Mar-04 31 71,605.94 17,543.10 129,297.42 116,372.65 404,874.00 7,779.17 747,472.28 

Total 122 278,123.94 65,373.10 630,707.42 465,490.60 1,587,413.80 80,196.40 3,107,305.26 

TOTAL 

3,236,784.70 

2. Second Winter Period 

AMEC mitigated a portion of the construction delays by continuing to work during the 
first winter period. Because of this mitigation, AMEC substantially completed the project on 
June 9,2005, as opposed to the scheduled completion date in November 2005. (See AMEC's Br. 
13.) This mitigation prompted AMEC's recovery of acceleration damages. As the Supreme 
Court of Virginia noted, AMEC's notice was timely only as to acceleration damages after April 
2004, thus limiting AMEC's recovery to those acceleration costs incurred after April 2004. See 
AMEC Civil, 280 Va. at 412-413. 

The delay period commenced on November 2,2003, see Trial Ex. 487, App. B, Pt. S, p. 
3784, and the scheduled end date was in November 2005. (Hr' g Tr. on Remand 55, Apr. 6, 
2011.) This period constitutes the entire delay period of 737 days. (AMEC's Br. 14.) Because 
AMEC substantially completed the project on June 9, 2005, the project was fmished 151 days 
ahead of schedule. Thus, the number of delay days, 737, is decreased by 151 days, resulting in a 
total of 586 days. In addition to the lSI-day mitigation, AMEC has accounted for only 518 days 
(see Hr'g Tr. on Remand 56, Apr. 6, 2011), leaving 68 days unexplained. The following chart 
details these calculations: 

Number of Days Description Explanation 

737 Total Delay 1N0vember 2003 to November 2005 
.. 151 Early Completion Project Completed June 2005 instead of November 2005 
-297 Elevated Water 237 Days in 2003,60 Days in 2004 
-40 Boulders FalllWinter 2003 
-121 Winter Period First Winter Period (December 1, 2003 to March 31, 2004) 
-20 Work Order Work Order - Number 12 
-40 Work Order Work Orders· Numbers 4, 6 and 7 
68 Days Remaining Days AMEC Claims for Winter Period 2 
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AMEC maintains that the surplus of 68 days is part of the lSI-day acceleration period, 
and contends that "by in large [they] have paid for that acceleration effort because [they] cannot 
claim acceleration except beyond April of '04 ...." (Hr'g Tr. on Remand 56, Apr. 6, 2011.) In 
essence, because AMEC cannot claim acceleration damages before April 2004, they wish to take 
days for which they cannot recover and move them to the second winter period, from which they 
can recover. (See id) 

AMEC is attempting to do indirectly what the Supreme Court of Virginia has prohibited: 
recover the totality of their acceleration damages. See AMEC Civil, 280 Va. at 412. Beyond the 
acceleration rationale, AMEC provides no factual basis for recovery for the second winter 
period. The Court, then, finds that AMEC is entitled to no recovery for the second winter period. 

E. Make Factual Findings on Whether AMEC Proved Its Entitlement to Damages 
Resultingfrom the Boulders at Bridge B640. 

1. Background 

During the construction of Bridge 640, AMEC encountered boulders in the topsoil that 
were not discovered in the pre-bid boring logs. (Trial Ex. 74.) By letter to C.H. Guerrant of 
VDOT, dated April 13, 2001, AMEC stated in pertinent part: 

This letter is written, as notification that large rocks and boulders have been 
encountered while attempting to installed [sic] the casings for the Bridge 640 Pier 
1 drilled shafts. This situation has and is causing serious delays in the installation 
of casings. Where as [sic] these rocks and boulders are not indicated in the 
Contract Geologic Sections and where this condition differs materially from those 
ordinarily encountered in the other drilled shaft areas, this situation qualifies as a 
differing site condition. 

(ld.) VDOT rejected this assertion by letter dated April 19, 2001, by offering another 
explanation for the presence of the boulders: 

It was brought to my attention that while placing the Dry Riprap ... material to 
armor the fill, you used a dozer to place this material. By installing the riprap in 
this fashion, it rolled down the face of the fill and into the lake thus coming to rest 
in the area where the drill shaft is to be installed. This is the rock and boulders 
that you are encountering while trying to install the casing for the drill shaft. 
AMEC could have drilled this shaft before installing the fill material and placing 
the riprap thus eliminating the possibility of encountering the rock. 
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(Trial Ex. 75.) Specification § 104.03 of the contract defines differing site conditions as 
"unknown physical conditions of an unusual nature, differing materially ... and generally 
recognized as inherent in the work provided for in the contract." (Trial Ex. 372.1, p. 31.) 

On May 16, 2001, representatives of AMEC and VDOT met in Clarksville for a 
"partnering meeting" to discuss matters related to the project. There was some disagreement 
expressed among the participants about the origin of the boulders, since the minutes of that 
meeting refer to "a lively discussion." At that meeting, the origin of the boulders was again 
discussed, and VDOT's geologist, Fred Bingham, opined that the absence of signs of weathering 
on the boulders supported the notion that the source was the riprap earlier installed by AMEC. 
Louman responded that there would be no sign of weathering because the material was extracted 
after it had been broken up. (Trial Ex. 84.) 

It is undisputed that the presence of the boulders was unexpected. Indeed, AMEC first 
recognized the problem of boulders at Bridge 640 while attempting to construct drilled shafts at 
that location. (AMEC's Br. 17.) The construction of drilled shafts involved a rotary boring 
technique by which a tubular fonn is inserted in the lake floor, which was rock in this project. 
During this boring activity the boulders were discovered. The form had to set properly so the 
seal could ensure the integrity of the tremie concrete pouring for the bridge supports. 

The difficulty in establishing the seal led to the discovery of the unexpected boulders. 
(Trial Tr. 390.) In a letter dated April 13, 2001, Louman advised Guerrant of the problem and 
advised that the unanticipated boulders at the site constituted a differing site condition. (Trial 
Ex. 74.) On April 19,2001, Guerrant responded by asserting VOOT's position that the boulders 
had been pushed into the lake by an AMEC bulldozer. Thus, according to VDOT, there was no 
differing site condition. (Trial Ex. 75.) 

A similar problem with boulders surfaced shortly before at a project about five miles 
from bridge B64D--a project sometimes referred to as the Butcher's Creek or Jones Brothers 
project. Guerrant had been a VDOT project engineer since 19935 and worked on the AMEC 
construction project, during which he managed "about twenty inspectors." (Trial Tr. 567.) 
Guerrant performed an identical role in the Butcher's Creek project. (Trial Tr. 571.) AMEC 
urges that because VDOT had already experienced a similar problem nearby, it should have 
disclosed that possible condition in its contract documents. VOOT disagrees as to the origin of 
the boulders. (Trial Ex. 75.) Whether VDOT should have initially disclosed the experience at 
Butcher's Creek is immaterial. Once the identical problem surfaced at bridge B640, VOOT was 
then obligated to inform AMEC of the Butcher's Creek experience. 

His title was later changed to construction manager, but his duties remained unchanged. (Trial Tr. 567
68.) 
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The construction contract in Specification § 104.03 speaks to differing site conditions and 
resulting contract adjustments: 

During the progress of the work, if subsurface or latent physical conditions are 
encountered at the site differing materially from those indicated in the Contract or 
if unknown physical conditions of an unusual nature, differing materially from 
those ordinarily encountered and generally recognized as inherent in the work 
provided for in the contract, are encountered at the site, the party discovering such 
conditions shall promptly notify the other party in writing of the specific differing 
conditions before they are disturbed and before the affected work is performed. 

Upon written notification, the Engineer will investigate the conditions, and if it is 
determined that the conditions materially differ and cause an increase or decrease 
in the cost or time required for the performance of any work under the Contract, 
an adjustment, excluding anticipated profits, will be made and the Contract 
modified in writing accordingly. The Engineer will notify the Contractor of the 
determination whether or not an adjustment of the Contract is warranted. 

No contract adjustment that results in a benefit to the Contractor will be allowed 
unless the Contractor has provided the required written notice. 

(Trial Ex. 372.1, p. 31.) 

2. Findings 

Having reviewed the evidence as a whole, the Court rejects VDOT's explanation about 
the origin of the boulders and finds the evidence presented by AMEC on this subject more 
credible. The presence of the boulders at bridge B640 was a differing site condition as 
contemplated by the contract. Consequently, AMEC is entitled to damages resulting from the 
boulders at bridge B640. 

A letter from VDOT to AMEC, dated September 24, 2001, indicated that "AMEC [was] 
currently 40 working days behind schedule [for the construction of Bridge 640] due to repeated 
shutdowns ... and unforeseen site conditions." (Trial Tr. 772-73.) AMEC argues that the 
boulders-an unforeseen site condition-eaused the entirety of this forty-day deviation. 
(AMEC's Br. 18.) Jack Palmer, operations manager for AMEC (Trial Tr. 723), testified that the 
primary cause of the delay was the boulders (Trial Tr. 773). Specifically, he testified that the 
boulders interfered with the installation of the Bridge 640 pier. (Trial Tr. 390.) 

Conversely, VDOT contends that the boulders caused definitively only eight days of the 
delay. (VDOT's Br. 11; Trial Tr. 2123.) VDOT's expert, Peter Wade, stated, however, that 
although he found only eight days of delay caused directly by bouldet's, he did not "analyze the 
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underlying cause of [the delay]" for the remaining days. (Trial Tr. 2123.) The Court finds that 
AMEC's position is the more credible and holds that AMEC is entitled to recover for the entire 
forty-day period in which the primary cause of the delay was the boulders. 

AMEC seeks $941,760 for damages resulting from the boulders at Bridge 640. AMEC 
used an average daily rate of $23,544 to calculate this value, and multiplied the average daily 
rate by the forty days of delay. (AMEC's Br. 18-19.) AMEC calculated this average daily rate 
by dividing the total damages it is seeking by the total number of delay days. When the Court 
follows this method of calculation, however, an average daily rate of $22,262 is reached. The 
Court cannot account for VDOT's substantially lower average daily rate of $13,223. (See 
VDOT's Br. 11.) An explanation of the Court's calculated average daily rate follows. 

The average daily rate provides for differing levels of delay, production, costs, and 
materials. (See Trial Tr. 949.) As such, an average daily rate is appropriate to determine 
AMEC's damages for delay costs incurred at Bridge 640. Breese, AMEC's assistant project 
manager who worked on location daily throughout the bridge construction, explained that he 
relied on the "Average Direct Costs per day" in Exhibit 487, Appendix B, Part S (Trial Tr. 950), 
and calculated an average daily rate by totaling the daily costs and dividing that value by 586 
days, the total number of delay days, excluding the 15I-day acceleration. (Trial Tr. 901, 951). 

Page 3784 of Exhibit 487, Appendix B, Part S provides that the "Total Delay Costs" 
amounted to $13,046,011 for the entire 586-day period. Using Breese's method, the Court finds 
that $22,262 is an appropriate average daily rate, after dividing the total delay cost, $13,046,011, 
by the total amount of delay days, 586. The average daily rate ($22,262), multiplied by the total 
nurrlber of boulder delay days (40), amounts to a total delay cost of $890,480. The Court will, 
therefore, award AMEC damages in the amount of $890,480 for delay costs due to boulders at 
Bridge 640. 

F. Award Damages Associated with AMEC 's Bond Premium 

The parties agree that AMEC's damages associated with its bond premium are 
$105,383.00. The Court will award the Plaintiff that sum. 

G. Plan Error at Pier 23 

That portion ofAMEC's submission addressing plan error at Pier 23 states merely that 
VDOT did not contest on appeal the Court's award of $6,692 in damages related to plan error at 
Pier 23. (AMEC's Br. 19.) AMEC's claim is based on NeSmith's analysis ofAMEC's cost 
records and documents, which are detailed in Part N of Exhibit 612. NeSmith's claim of $6,692 
is the sum of the labor cost with markup ($0), the material cost with markup ($423), the 
subcontractor cost with markup ($3,175), and the owned equipment cost ($3,094). The material 
cost with markup is comprised of$367.43, the cost of one "Additional Rebar for Pier 23 HH 
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error," and a 15% markup of$56. (Trial Ex. 612, Pt. N.) The subcontractor cost with markup is 
comprised of: $457.40 for "Additional Work Necessary to find nature ofProblem with Bands in 
Hammer Head Cage," $2,429.25 for "Additional Work necessary to replace bands in Hammer 
Head Cage" on July 1,2004 ($1,959.5) and July 2, 2004 ($469.50), and a 10% markup of $289. 
The owned equipment cost is comprised of the sum of $1,312, the cost for eight "Manitowic 
4000[s], and $1,782, the cost for eleven "Linkbelt 518[s]." Id 

VDOT also relies on NeSmith's calculations, but argues that AMEC is only entitled to 
$6,347 because the 15% material markup and 10% subcontractor markup were disallowed by the 
appellate courts and should be deducted from the total damages award. (VDOT's Br. 25.) As 
such, VDOT maintains that AMEC is entitled to damages in the amount of $6,347. VDOT is 
correct that the Court of Appeals determined that AMEC's "recalculated damage award should 
exclude any recovery for mark-ups attributable to ... profit margins." AMEC Civil, 54 Va. App. 
at 278-79. Because the Supreme Court did not modify this part of the Court of Appeals' 
decision, AMEC is not entitled to such mark-ups. AMEC Civil, 280 Va. at 427. The Court will 
award AMEC damages in the amount of $6,347 for damages resulting from to the plan error at 
Pier 23. 

Plan Error at Pier 23 

Category Total Cost Markup Recoverable 

Labor with Markup 0 0 0 
Material with Markup 423 56 367 

Subcontractor with Markup 3175 289 2886 
Owned Equipment 3094 0 3094 

TOTAL 6692 345 6347 

IV. POST JUDGMENT INTEREST 

AMEC also claims post-judgment interest of all sums awarded from July 16, 
2008, until paid. Absent a statute or authorized agreement creating liability on the 
Commonwealth for payment of interest, no interest may be awarded. County of Fairfax v. 
Century Concrete Servs., 254 Va. 423, 425 (1997.) The Court has found no such authority and 
will not award post-judgment interest. 

v. CONCLUSION 

The Court concludes that VDOT cannot use judicial estoppel to bar AMEC's recovery 
because the Commonwealth has not put forth any evidence showing that AMEC, on remand, 
took an inconsistent position, misled the court, or gained an unfair advantage. Furthermore, 
AMEC can use an average daily rate for its damage calculations because the Supreme Court of 
Virginia has approved tht: average daily rate for cases like the one at bar. Furthermore, because 
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AMEC can recover, the Court will award AMEC the following damages: $11,303 for Bridge 
616, Pier 18 plan error damages; $489,581.73 for acceleration damages; $7,268,074.21 for 
elevated lake water levels; $3,236,784.70 for winter periods; $890,480 for boulders at Bridge 
640; $105,383 for the bond premium; and $6,347 for Pier 23 plan error damages. These 
components are detailed in the following table: 

Ovenll Damages
 
Summary
 

AMEC VDOT 
Catel!orv AMECEx. VDOTEx. Request Request Court Recovery 
Bndge 616, Pier 18 
Plan Error Ell. 487, App. B, Pt. M Ex. 612 Pt. M 11 103.00 12,254.00 11,327.00 11,303.00 
Acceleration Ex. 612 Pts. D, G, 
Dama2cs Ex. 487 ADP. B. Pts. D, G, H I H,I 635.798.00 474398.00 489581.73 489,581.73 
Elevated Lake Water 
Levels Ex. 487. AIlP. B. Pt. S Ex. 612 Pts. D, Q 8.517,473.00 4.365,740.00 7,268.074.21 7.268074.21 
Winter Periods Ex. 487 APD. B. Pt. S Ex. 612 Pts. F. J 5.103331.00 81,236.00 3,236,784.70 3236784.70 
Boulders at Bridge 
B640 Ex. 487 App. A BUGS Trial Transcript 941760.00 105,784.00 890480.00 890,480.00 
Bond Premium AMEC CiVil. 54 Va. App. 240 272 Exs. 610.4, 612.3 105,383.00 lOS 383.00 105.383.00 105.383.00 
Pier 23 Plan Error Ex. 487, ADP. B, Pt. N Ex. 612 Pt. N 6,692.00 6,347.00 6.347.00 6.347.00 

MICCredits 213837.00 N/A N/A N/A 

TOTAL 15 535377.00 5 151.141.00 11 007977.64 lZ 007953.64 

The Court, then fixes AMEC's damages at $12,007,953.64. 

Counsel are requested to endorse the attached order, noting any objections thereto, and 
return it to the Court for entry not later than September 16, 2011. 

~~ 
Charles E. Poston 

Judge 

CEP/GNDIECS/nm 
Ene. 
cc: Clerk, Mecklenburg Circuit Court 



VIRGINIA:
 
IN THE CIRCUIT COURT OF THE COUNTY OF MECKLENBURG
 

TENTH JUDICIAL CIRCUIT 

AMEC Civil, LLC, 

Plaintiff 

v. File Number CL-06-340 

Commonwealth of Virginia, et ai, 

Defendants 

FINAL JUDGEMENT ORDER 

For the reasons set forth in the Court's letter opinion dated August 12, 2011, 

jUdgment is granted to the Plaintiff against the Defendants in the sum of TWELVE 

MILLION SEVEN THOUSAND NINE HUNDRED FIFTY-THREE DOLLARS AND 

SIXTY-FOUR CENTS ($12,007,953.64). The Court awards no interest on this sum. 

This is a final order in this action, and the Clerk shall remove this action from the 

Court's docket and place it among the ended actions of the Court. 

Let the Clerk forward certified copies of this Final Judgment Order to counsel of 

record. 

IT IS SO ORDERED. 

ENTERED THIS DAY OF AUGUST, 2011 

Charles E. Poston, Judge Designate 
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