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The claimant requests review of the Deputy Commissioner's May 16, 2014 Opinion denying 

his claim for benefits.  We AFFIRM.  

I. Material Proceedings 
 
On October 30, 2013 and January 22, 2014, the claimant filed Claims for Benefits 

alleging he sustained an injury by accident on April 12, 2013.  On that date, the claimant was 

playing basketball with other law enforcement personnel at a local private school’s charity event.  

During the game he injured his ankle and was unable to work from April 13 through July 28, 

2013. 

The parties stipulated to the claimant’s average weekly wage and period of disability.  

The claim was defended on the grounds that the accident did not arise out of and in the course of 
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employment and the claimant failed to provide notice pursuant to Va. Code § 65.2-600.  The 

Deputy Commissioner found the claimant had provided adequate notice but denied the claim for 

the following reasons: 

[R]ecreational social activities are within the course of employment when: (1) 
they occur on the premises during a lunch or recreation period as a regular 
incident of the employment: or (2) the employer, by expressly or impliedly 
requiring participation, or by making the activity part of the services of an 
employee, brings the activity within the orbit of the employment; or (3) the 
employer derives substantial direct benefit from the activity beyond the intangible 
value of improvement in employee health and morale that is common to all kinds 
of recreation and social life.  Arthur Larson and Lex K. Larson, Larson's 
Workers’ Compensation Law, § 22.00 at 5-87 (1997).   

 
. . . . 
 
Here, differing from Morgan and Whitlow, there was clearly no 

employment enhancement or reduction associated with participation in or failure 
to participate in the game, which was not held on the employer's premises and 
was not encouraged or sanctioned by anyone in a supervisory capacity to the 
claimant.  None of the players for the police department were on duty at the time 
of the game, and though the activity may assist in promoting community relations 
it was not part of the expected activities of the police officer and there was no 
evidence of the police department receiving a substantial direct benefit beyond the 
intangibles of community exposure.  Both Morgan and Whitlow were school 
cases where staff were integrally part of the daily curriculum with the students, 
before whom they were to be playing - a very different setting where Taylor and 
the Hopewell officers were playing before a private school's fundraising charity. 
 

(Op. 6-7.) 

 The claimant filed a timely request for review by the Commission and argues the social 

purpose of the charity basketball game was incidental to his employment.  The defendants 

contend the circumstances of the claimant’s accident prevent it from arising out of and in the 

course of employment. 
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II. Findings of Fact and Rulings of Law 
 

“In order for [a] claimant to recover for [his] injuries, [he] must prove by a 

preponderance of the evidence an injury by accident ‘arising out of and in the course of’ [his] 

employment.”  Sentara Leigh Hosp. v. Nichols, 13 Va. App, 630, 633, 414 S.E.2d 426, 427-48 

(1992).  “An accident occurs ‘in the course of the employment’ when it takes place within the 

period of the employment, at a place where the employee may reasonably be, and while he is 

reasonably fulfilling duties of his employment or engaged in doing something incidental 

thereto.”  Bradshaw v. Aronovitch, 170 Va. 329, 335, 196 S.E. 684, 686 (1938) (citations 

omitted). 

“[A]n employer can enlarge the ‘course of employment’ by extending the scope of 

employment to embrace recreational and social events.”  Kum Ja Kim v. Sportswear, 10 Va. 

App. 460, 464, 393 S.E.2d 418, 421 (1990).  “When a worker is injured at a place where his 

employment requires him to be while engaged in an activity reasonably connected with or 

incidental to his or her employment, compensation is allowable, even if the injury occurs after the 

employee’s actual employment labors are completed.”  Id. (citing Cohen v. Cohen’s Dep’t Store, 

Inc., 171 Va. 106, 110, 198 S.E.2d 476, 477 (1938)).  “The dispositive question is whether the 

social or recreational function is so closely associated with the employment to be considered an 

incident of it.”  Id. at 465, 393 S.E.2d at 421.  Factors to be analyzed when determining if an 

accident occurs in the course of employment include:  

[T]he extent to which the employer expects or requires the employees to attend 
. . . . [T]he degree to which the employer derives a benefit from the activity, the 
degree of sponsorship and participation by the employer, whether the activity 
occurs on premises associated with the employment, when the activity occurs in 
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relation to work, and the frequency or period over which the activity has been 
conducted. 

 
Id. at 465-66, 393 S.E.2d at 421.         

In Kum Ja Kim, the Court of Appeals reversed the Commission’s finding that the 

claimant’s fatal accident did not occur in the course of employment.  The claimant was struck by 

an automobile after a company party.  Employees were expected to attend the function, it was 

sponsored and funded by the employer, the employer supervised conduct at the event, and “the 

employer utilized the event to his benefit, by making remarks to the employees and distributing 

gifts to them, which were to obtain the good will of the employees.”  Id. at 467, 393 S.E.2d at 

422.  

In Morgan v. City of Norfolk School Board, 76 O.W.C. 359 (1997), benefits were 

awarded to a teacher who collapsed and died at an after-school basketball game.  The 

Commission found “[t]he employer impliedly required participation by evaluating the decedent 

based on his support of school functions.  We also agree that the employer was benefitted 

through active participation by its teachers.”  Id. at 370.  Likewise, in Whitlow v. Franklin 

County of School Board, VWC File No. 237-62-85 (March 20, 2009), benefits were awarded 

because “students derived a benefit from the claimant’s participation.  The employer sponsored 

the event by scheduling the event during school hours. . . . The event required practice and was 

held on school premises as well.”   

The Court of Appeals of Virginia reached a different conclusion in Lintner v. Environ 

Corp., No. 2042-92-4 (Va. Ct. App. May 11, 1993), in which a claimant sought benefits for a 
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knee injury “sustained during a volleyball game after work hours.”  In affirming the 

Commission’s denial of benefits, the Court noted: 

 The volleyball game in which Lintner was injured was played after work 
hours at a location off the employer’s business premises.  The employer’s sole 
involvement was to pay for the team’s T-shirts and playing fee.  The employer’s 
recruitment brochure mentioned the existence of the volleyball team but did not 
encourage participation on the team. . . . 
 
 Lintner admitted that there were no clients or partners at the games.  
Litner’s team consisted of co-workers who were his peers or subordinates.  On 
occasion, non-employees played on Lintner’s team.  Moreover, Lintner admitted 
that no individual associated with the employer ever stated to him that in order to 
advance in the company he was required to play volleyball. . . . [a]dvancement in 
the company was in no way related to participation on the volleyball team.  [The 
employer’s personnel manager] testified that it was not the employer’s policy to 
bill clients for time employees spent playing volleyball.  She also testified that the 
employer did not encourage athletic activities, although co-employees may have 
encouraged each other to play. . . . 
 

Id. 

 In Oxendine v. Wal-Mart, VWC File No. 236-00-42 (March 4, 2009), a claimant who 

participated in a “charity basketball game” injured his left ankle and foot.  The event was 

advertised at the workplace and a supervisor selected the venue and organized the game.  

However, attendance was not required and transportation was not provided.  The Commission 

denied benefits because the game was not an “accepted and normal activity within the 

employment” and noted “[t]he claimant failed to show that the employer sponsored the game in 

any fashion, required his participation, or benefited from his participation.”  Id.   

In Staton v. Conner, No. 0338-96-3 (Va. Ct. App. Aug. 6, 1996), participation in a 

softball team was found to be outside the course of employment because “[the employer’s] sole 

involvement with the softball team was to pay entry fees.  No evidence showed that [the 
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employer] required or actively encouraged its employees to play on the softball team . . . .”  In 

addition, “some of the players on the team were not employed by [the employer],” “[n]o 

evidence showed that pay, advancement, or benefits were in any way connected to team 

membership,” and “no evidence indicated that [the employer] derived any substantial benefit 

from the softball team, other than possible publicity caused by having the company name on the 

player’s hats.”  Id.  See also Mullins v. Westmoreland Coal Co., 10 Va. App. 304, 307, 391 

S.E.2d 609, 611 (1990) (denying benefits to a claimant injured while playing “two on two” 

basketball at work because it was not a normal, accepted or required practice).   

 In this case, the claimant voluntarily participated in a fundraising event for a private 

school that was organized by another police officer.  While playing he wore a jersey indicating 

he was an officer, the game was unofficially discussed at work, and the employer’s email system 

was used to inform the rest of the department about it.  However, the claimant was not 

compensated for playing on the team.  The event did not take place at a facility controlled by the 

employer.  Participation was not considered during work evaluations, and the claimant’s 

supervisor informed him that being injured during the game could have a negative impact on his 

career.  Two of the team members were “ringers” from Riverside Regional Jail and not 

employees of the Hopewell Police Department.1  Lastly, while positive public relations were a 

goal of the department, we do not find that this event was designed to benefit the employer.  The 

prime beneficiary was the school.  It also differed from the community relations events 

sponsored by the department because the claimant was not engaged in an activity reasonably 

                                                
1 The record does not disclose if the team’s point guards were, in fact, correctional officers.   
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associated with police work.  Given these facts we do not find the claimant’s injury occurred in 

the course of his employment.  As a result, it is not compensable.     

III. Conclusion 

The Deputy Commissioner's May 16, 2014 Opinion below is AFFIRMED. 

This matter is hereby removed from the review docket. 

APPEAL  

You may appeal this decision to the Court of Appeals of Virginia by filing a Notice 

of Appeal with the Commission and a copy of the Notice of Appeal with the Court of Appeals 

of Virginia within 30 days of the date of this Opinion. You may obtain additional 

information concerning appeal requirements from the Clerks' Offices of the Commission and 

the Court of Appeals of Virginia. 

 


