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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF VIRGINIA 

CHARLOTTESVILLE DIVISION 
 

JOHN T. NELSON, 
 
 Plaintiff, 
vs. 
 
LORI GREEN, CINDY CASEY,  
JOHN FREEMAN, KATHY RALSTON, AND 
VIOLA VAUGHAN-EDEN,  
 
 Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
 
Civil Action No.: 3:06-CV-70 
 
 
 

 
ORDER 

 This matter is before the Court on the motion of Plaintiff to compel defendants to 

produce certain documents and on the motion of a third party, Albemarle County Department of 

Social Services (“ACDSS”), to quash a subpoena duces tecum served upon it.  This case was 

filed in December 2006, and has evolved through multiple motions to dismiss and three amended 

complaints.  The sole remaining claim asserted by  Plaintiff against all defendants in the Third 

Amended Complaint is for intentional inflection of emotional distress (“IIED”) in which Plaintiff 

contends that Defendants intentionally coerced his daughter to falsely accuse him of child abuse.  

 The motions have been fully briefed and argued and for the reasons that follow, I grant in 

part and deny in part Plaintiff’s Motion to Compel as to defendant Viola Vaughn-Eden, deny the 

motion to compel as to all other defendants, and grant in part and deny in part the Motion to 

Quash of ACDSS.  

I. Documents Related to Defendant Vaughan-Eden 

 Defendant Viola Vaughan-Eden (“Vaughn-Eden”) is a licensed clinical social worker 

who Plaintiff alleges evaluated his daughter as part of an investigation conducted by the 

Albemarle County Department of Social Services, and manipulated the child to make false 
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allegations of child abuse by the father.  The Virginia Board of Social Work, the entity which 

licenses Vaughn-Eden, received complaints regarding her conduct surrounding the evaluation of 

Plaintiff’s daughter as well as her conduct involving children from other families.  The Board of 

Social Work investigated those complaints and conducted a disciplinary hearing as it related to 

each of the complaining families.   

 Plaintiff has filed a motion to compel Dr. Vaughn-Eden to produce her entire file relating 

to the evaluation and examination of Plaintiff’s daughter and all of the documents received from 

or provided to the Board of Social Work.  Vaughn-Eden contends that documents in her 

possession related to this action or to the Plaintiff or his daughter contain sensitive and 

confidential information.  This Court entered a protective order in this matter on May 22, 2014, 

and Vaughan-Eden now represents that she produced all records in her possession which do not 

relate to the investigation of her by the Board of Social Work.  Thus, Plaintiff’s motion to 

compel this category of documents is moot. 

 Second, Vaughan-Eden objects to producing those documents in her file relating to the 

Virginia Board of Social Work’s investigation and disciplinary proceedings, which involved 

Vaughan-Eden’s conduct related to Plaintiff’s daughter, as well as other children and families.   

Vaughan-Eden represented to the Court that she possesses thousands of pages of documents and 

testimony that were submitted to, and maintained by, the Board of Social Work in connection 

with its disciplinary investigation and proceedings.  These documents include material developed 

by third party investigators hired by the Board of Social Work, expert reports prepared on behalf 

of Vaughn-Eden specifically for her disciplinary proceeding, and the findings and 

recommendations by the Board.  In short, Plaintiff seeks from Vaughn-Eden every document in 

her possession relating to the disciplinary proceedings instituted against her.  Vaughan-Eden 
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asserts that these documents are privileged under Virginia Code § 54.1-2400.2 and are not 

discoverable in this case. Vaughn-Eden also objects on the grounds of relevancy to the 

production of any records involving children or families other than Plaintiff and his daughter.  

 Under the Federal Rules of Civil Procedure, any non-privileged information that is 

relevant to the subject matter of the action is subject to discovery.  See Fed. R. Civ. P. 26(b)(1).  

Because the remaining claim in this case is a state law claim before the Court under pendent 

jurisdiction, Virginia law governs the determination of whether the documents at issue are 

protected from production by a claim of privilege. See Fed. R. Evid. 501.  

 The Virginia statutory scheme involving investigations and disciplinary proceedings 

before a health regulatory board establishes a strict cloak of confidentiality for records, 

documents and other material developed during such proceedings and permits disclosure only in 

very limited circumstances.   Section 54.1-2400.2 of the Virginia Code states in part as follows:  

A. Any reports, information or records received and maintained by any 
health regulatory board in connection with possible disciplinary 
proceedings, including any material received or developed by a board 
during an investigation or proceeding, shall be strictly confidential.  A 
board may only disclose such confidential information: 
 

* * * 
 

4.  Pursuant to an order of a court of competent jurisdiction for good cause 
arising from extraordinary circumstances being shown;  
 

* * * 
 
B.  In no event shall confidential information received, maintained or 
developed by any board, or disclosed by the board to others, pursuant to 
this section, be available for discovery or court subpoena or introduced into 
evidence in any civil action.   
 

 Va. Code Ann. § 54.1-2400.2(B) (emphasis added). 
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 Thus, pursuant to Virginia law, the materials received, maintained, or developed by the 

Board of Social Work in connection with the disciplinary proceedings instituted against 

Vaughan-Eden are privileged.  Plaintiff contends that the privilege in § 54.1-2400.2 applies to 

the disclosure of documents by the Board of Social Work, that the confidentiality privilege does 

not extend to Vaughn-Eden; and that the Court can compel disclosure of the Board’s disciplinary 

proceedings under the exception allowing production for “good cause arising from extraordinary 

circumstances.”   

 The plain language in § 54.1-2400.2 makes confidential all documents received or 

developed by a health regulatory board in an investigation or disciplinary proceeding.  No 

document received, maintained or developed by the board or disclosed to others is available for 

discovery, court subpoena or may be introduced into evidence.  I find, therefore, that 

confidentiality attaches to those documents received, maintained or developed by the board 

through its investigation or disciplinary proceedings, and those documents are subject to 

disclosure only as permitted under § 54.1-2400.2(A).   

 Here, the Court may order Vaughn-Eden to produce the documents relating to her 

disciplinary investigation or investigation only if Plaintiff can establish “good cause arising from 

extraordinary circumstances.”  See Va. Code § 54.1-2400.2(A)(4).  Simply prosecuting or 

defending a civil lawsuit does not constitute the “good cause arising from extraordinary 

circumstances” contemplated by such privilege statutes.  In HCA Health Servs. of Va., Inc. v. 

Levin, 260 Va. 215, 221, 530 S.E.2d 417, 420 (Va. 2000), the court interpreted a similar statute 

which created a confidentiality privilege for peer review information kept by hospitals and 

health-related organizations and which permitted production of that confidential information 

only for “good cause arising from extraordinary circumstances.”  The case involved an attempt 
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to require a hospital to disclose confidential peer review documents which were subpoenaed by a 

defendant in a defamation action.  The court found that extraordinary circumstances did not exist 

simply because the documents were relevant in a civil proceeding.  The court quashed the 

defendant’s subpoena, stating “there is a vast difference between the legal principle of 

‘relevance’ and the term ‘extraordinary circumstances.’  There is nothing ‘extraordinary’ about 

the mere need to defend [a] lawsuit.” Id.   

 In Virmani v. Novant Health, Inc., 259 F.3d 284 (4th Cir. 2001), the court declined to 

recognize a medical peer review privilege in a discrimination case where the plaintiff claimed 

that the peer review proceeding itself was conducted in a discriminatory manner.  The court 

stated, “[t]he interest in facilitating the eradication of discrimination by providing perhaps the 

only evidence that can establish its occurrence outweighs the interest in promoting candor in the 

medical peer review process.” Id. at 289.  Importantly, the court limited its holding to 

discrimination claims and distinguished cases where the claim arising from actions that occurred 

in the peer review proceeding as opposed from those arising independently of the review 

proceedings, noting that the crucial issue in such cases is not what occurred during peer review, 

but whether the defendant was in fact negligent in the underlying facts. Id. at 291 (citing 

Memorial Hosp. v. Shadur, 664 F.2d 1058, 1062 (7th Cir. 1981)).  The court also emphasized 

that patient confidentiality was not at issue in the case, and that any confidentiality concerns 

could be addressed by means of a protective order. Id. 

 This case is exactly the type distinguished by the Court in Virmani.  Here, the claim at 

issue concerns Vaughan-Eden’s actions related to Plaintiff and his child, not the later 

investigation by the Board of Social Work.  The decision of the Board of Social Work as it 

relates to disciplinary action taken against Vaughn-Eden is public and available to Plaintiff.   
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 Plaintiff attempts to establish extraordinary circumstances by emphasizing that he has no 

other avenue to obtain those records and that the documents from the disciplinary proceedings 

may contain admissions and statements made by Vaughan-Eden in her defense. However, the 

legislature clearly intended for the investigations and disciplinary proceedings of regulatory 

health boards to be protected, privileged information. Plaintiff’s inability to obtain those records 

from another source is not “an extraordinary circumstance.” Likewise, the mere fact that the 

materials from the disciplinary proceeding are relevant to this lawsuit does not outweigh the 

confidentiality protections provided by the statute.  Accordingly, I find that the public interest in 

protecting the investigations and disciplinary proceedings of the Board of Social Work 

outweighs Plaintiff’s need to access this evidence in support of his IIED claim.  Thus, Plaintiff’s 

motion to compel production of those documents is denied. 

 The parties also requested the Court’s guidance as to which records in Vaughan-Eden’s 

possession fall within the privilege created by § 54.1-2400.2.  The statute identifies as privileged, 

“[a]ny reports, information or records received and maintained by any health regulatory board in 

connection with possible disciplinary proceedings, including any material received or developed 

by a board during an investigation or proceeding.” Va. Code § 54.1-2400.2(A).   Thus, the 

privilege applies not only to documents that the Board of Social Work developed or produced as 

part of its investigation, but also to documents prepared or created by Vaughan-Eden or others 

specifically for submission to the Board.  Confidentiality and the privilege established under Va. 

Code § 54.1-2400.2 does not extend to documents that were developed for a purpose other than 

the Board of Social Work’s investigation and submitted to the Board during its proceedings.  

Documents otherwise discoverable from their original source do not become privileged merely 

because they were presented to the Board.  See IntegraMed America, Inc. v. Patton, 2:12-cv-
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03566, 2014 WL 1400786, at *5 (D.S.C. Apr. 10, 2014)(documents otherwise available from the 

original source do not become privileged merely because they are presented to a peer review 

committee.)  Accordingly, any documents that were developed for a purpose other than the 

Board’s investigation and proceedings are not subject to the statutory privilege of § 54.1-2400.2.   

II. Documents Related to the DSS Defendants 

 Plaintiff’s Motion to Compel as to Defendants Cindy Casey, John Freeman, Lori Green 

and Kathy Ralston (collectively, the “DSS Defendants”) seeks the production of the entire 

Albemarle County Department of Social Services (ACDSS)  file relating to Plaintiff, his 

daughter and his daughter’s mother; as well as all records pertaining to a case involving an 

unrelated child, father and mother. The DSS Defendants assert that they do not possess any 

documents responsive to Plaintiff’s request.  Thus, Plaintiff’s Motion to Compel these 

documents from the DSS Defendants is denied.     

III. The ACDSS Motion to Quash 

 Plaintiff issued a subpoena duces tecum to ACDSS requesting the production of all 

documents regarding the Plaintiff, his daughter, and his daughter’s mother; as well as documents 

relating to claims or allegations made against the DSS Defendants by persons other than 

Plaintiff.  ACDSS filed a Motion to Quash the subpoena duces tecum, on the basis that the 

records sought are confidential and are protected by a state law privilege. At the hearing on these 

issues, ACDSS agreed to produce all documents it possesses relating to Plaintiff and/or his 

child;1 leaving two categories of documents at issue under the subpoena: 1) documents relating 

solely to the mother of Plaintiff’s child, and 2) documents relating to other children and families. 

                                                 
1 ACDSS represented that some of the documents it agreed to produce were created by Court Appointed Special 
Advocates (“CASA”), and require a court order for production.  ACDSS has agreed to produce these documents 
with a court order and under the terms of the Protective Order entered in this case (Dkt. No. 170).  Given those 

Case 3:06-cv-00070-NKM-RSB   Document 182   Filed 06/12/14   Page 7 of 11   Pageid#: 2145



8 
 

 ACDSS represented to the Court that it possesses four documents which relate only to the 

mother of Plaintiff’s child.  Plaintiff asserts that these documents directly pertain to the DSS 

Defendants’ knowledge and the reasonableness of their actions based upon the mother’s 

statements, and that the documents are not available from a different source. Plaintiff also asserts 

an interest in documents relating to other children and families that involve similar investigations 

of child abuse by the DSS Defendants.  ACDSS contends that although the documents sought by 

Plaintiff may be relevant to this litigation, it cannot produce those documents due to Virginia 

privacy laws and restrictions. 

 Pursuant to Federal Rule of Civil Procedure 45(3)(A)(iii), a court must quash or modify a 

subpoena that requires disclosure of privileged or other protected material, if no exception or 

waiver applies.  As noted above, because this is a state law claim, the determination of whether 

the documents at issue are protected from production by a claim of privilege is governed by 

Virginia law. See Fed. R. Evid. 501.   

 Virginia Code § 63.2-104(A) governs social services’ production of its departmental 

records generally, and establishes that the records are confidential and may be released only to 

persons having a “legitimate interest” in accordance with state and federal law and regulation.  

The code section states that disclosure of any such confidential records or information to other 

parties is unlawful and constitutes a Class 1 misdemeanor. Virginia Code § 63.2-105 specifically 

addresses the confidentiality of child-protective services records, and allows disclosure of such 

records to a person having a legitimate interest “when in the judgment of the local department 

such disclosure is in the best interest of the child who is the subject of the records.” Va. Code. 

§ 63.2-105(A).  Section 63.2-105 specifies categories of persons who have a legitimate interest 

                                                                                                                                                             
parameters, the Plaintiff is directed to submit to the Court an agreed Order directing ACDSS to produce the CASA 
records.  
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in child-protective services records, such as persons responsible for investigating a report of 

suspected abuse, law enforcement agencies, child welfare agencies, or a potential caretaker of the 

child if the child is removed from his custodian.   

 Here, ACDSS does not dispute that Plaintiff has a legitimate interest in its records 

relating to himself and his child, and agreed to produce those records.  ACDSS asks for the 

Court’s guidance as to whether Plaintiff also has a legitimate interest in obtaining records that 

relate only to the mother of Plaintiff’s child, as well as records relating to other children and 

families. 

 At least two Virginia Circuit Court decisions have declined to order production of 

information protected under §§ 63.2-104 and 63.2-105 when the “legitimate interest” relates to 

pending judicial proceedings.  In Commonwealth v. Williams, 84 Va. Cir. 325, at * 3 (Va. Cir. 

2012), the Court held that a criminal defendant’s request for non-Brady exculpatory material did 

not outweigh the Department of Family Services’ obligation to keep their records confidential 

under Virginia Code §§ 63.2-104 and 63.2-105.  In Williams, the defendant was seeking 

information related to the abuse or neglect of himself and his minor siblings for purposes of 

mitigating his punishment.  The Court considered the purposes of the confidentiality statutes, 

noting, “the statutes are plainly in place to protect the minor siblings subject to [the] request.” Id. 

at 3.  The Court denied defendant’s request, stating, “[d]efendant may not claim a ‘legitimate 

interest’ in these records merely because these records may serve to assist him in criminal 

proceedings.” Id. 

 Likewise, in Tyson v. Tyson, 69 Va. Cir. 92 (Va. Cir. 2005), the Court found that a 

litigant in a divorce case did not have a legitimate interest in obtaining the records of payments 

made by the Child Care Assistance Program to the plaintiff.  The Court stated,  
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[a]lthough both sections of the Code include an exception allowing the disclosure 
of information pursuant to applicable state and federal law and regulation, it is 
unlikely that the Legislature intended something so broad as the ‘rules and 
statutes applying to discovery processes in formal litigation’ to qualify for such 
preferential treatment. To accept this contention and allow the general discovery 
rules to usurp the confidentiality requirements set forth in Virginia Code §§ 63.2-
102 and 63.2-104 would come at the cost of losing these privacy protections.  
 

Id. at *2.  As in this case, Tyson involved a civil dispute where one litigant was attempting to 

obtain privileged documents in order to impugn the other. 

 In U.S. v. White, 342 F. Supp. 2d 495 (E.D. Va. 2004), the defendant stood accused of 

testifying falsely in bankruptcy proceedings specifically as it related to child support payments 

he had made through the Department of Social Services.  The Court enforced the Government’s 

subpoena duces tecum seeking production of information related to the defendant’s child support 

payments, which were protected by the same Virginia statutes. The Court found that in the 

specific circumstances of a federal criminal prosecution, the information could be disclosed, 

noting that the federal interest of enforcing criminal statues outweighs the applicable state 

interest. Id. at 498.  The Court also justified its decision by highlighting the fact that the 

confidential information regarding to whom the defendant had may payments was not sought 

only whether in fact child support payments were made.  Id. 

 The cases cited above establish that relevance in a federal civil lawsuit is an insufficient 

“legitimate interest” to overcome the state’s interest in protecting confidential and highly 

sensitive social services records.  This case is distinguishable from White, where the 

Government was granted access to limited information to aid a federal criminal prosecution, and 

the information itself would not be at issue in the litigation.  Here, Plaintiff seeks access to 

privileged information, the content of which is at issue in the litigation, purely to advance his 

civil cause of action against Defendants.  Consequently, I find that Plaintiff’s interest in pursuing 
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his civil claim does not qualify as a “legitimate interest” to access records pertaining solely to his 

child’s mother, nor does it qualify as a “legitimate interest” to access records involving other 

children and their families. 

 I recognize that a decision preventing disclosure of some or all of this information may 

leave otherwise relevant information unproduced.  However, the Court must balance that 

hardship against the purpose of the statutes to protect privileged information about children and 

families involved in domestic disputes.  The Virginia statutes reflect a clear intent by the 

Legislature to protect against the disclosure of sensitive information regarding children and their 

families to an adverse party.  The compelling interest of ACDSS in protecting the confidentiality 

of information concerning social services to or on behalf of the individuals ACDSS serves 

outweighs Plaintiff’s right to discover relevant evidence under the Federal Rules of Civil 

Procedure.  Accordingly, ACDSS’s Motion to Quash is granted as to documents relating solely 

to the mother of Plaintiff’s child, and documents related to other children and families.  

CONCLUSION 

 For the reasons set forth above, it is hereby ORDERED that: 1) Plaintiff’s Motion to 

Compel (Dkt. No. 169) is GRANTED in part and DENIED in part; and 2) ACDSS’ Motion to 

Quash (Dkt. No. 176) is GRANTED in part and DENIED in part. 

       Enter:  June 12, 2014 
 

        Robert S. Ballou 
       Robert S. Ballou 
       United States Magistrate Judge 
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