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VIRGINIA: 

IN THE SUPREME COURT 

INRE: JUDY L. WORTHINGTON, ) RECORD 
CLERK OF CIRCUIT ) NO.: 
COURT FOR THE ) 
COUNTY OF ) 
CHESTERFIELD ) 

) 
Petitioner ) 

PETITION FOR WRIT OF PROHIBITION AND WRIT OF MANDAMUS 

Judy L. Worthington, Clerk of Circuit Court for the County of 

Chesterfield, by counsel, applies to this Court for a writ of prohibition and 

writ of mandamus directed to the Honorable Michael C. Allen, Judge of the 

Circuit Court of Chesterfield County prohibiting him from enforcing and 

directing him to vacate his order of November 12, 2008 insofar as that 

order directs the Clerk to post the name of Aubrey M. Davis, Jr. on the 

Marriage Celebrant listing on the Clerk's Office website. 

The petitioner applies to this Court pursuant to Article VI, § 1 of the 

Constitution of Virginia, § 17.1-309 of the Code of Virginia and Rule 5:7 of 

the Rules of the Supreme Court of Virginia. The reasons requiring the 

issuance of the writ of prohibition and writ of mandamus are set forth in the 
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accompanying memorandum of law which is incorporated herein by
 

reference. The facts of the case are as follows: 

Petitioner Judy L. Worthington, Clerk of Circuit Court for the County 

of Chesterfield ("Worthington" or "the Clerk"), voluntarily authored and 

maintains a Clerk of Circuit Court web page.1 The web page is not 

affiliated with or a part of the official page2 of the Chesterfield County 

Circuit Court, which is a portion of the "Virginia's Judicial System" website. 

Instead, the Clerk's Office page is part of a larger Chesterfield County 

government website. The Chesterfield County site includes information on, 

for example, constitutional officers, police services, county administration, 

public events. tourism and other topics of general interest to Chesterfield 

County residents and visitors. A portion of this site is the "Circuit Court 

Clerk" subsection. This portion of the website includes a v~riety of 

information related to the Clerk's duties, including, for example, obtaining . 

Gopies of public· records, recordation of military discharges, and obtaining 

concealed handgun permits. This page includes a section on "Marriage 

Licenses/Marriage Celebrants," which includes a list of individuals 

authorized to celebrate the rites of marriage in Virginia. 

Ihttp://www.co.chesterfield.va.us/JusticeAdministration/CircuitCourtCI 
erk/clerhome.asp 

2 http://www.cOlJrts.state.va.us/coLlrts/circuitlChesterfield/home.html 
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In late October 2008, Worthington directed her staff to revise the 

Clerk's Office web page to include only those Marriage Celebrants who had 

been authorized by the Circuit Court for the County of Chesterfield. The 

name of Aubrey M. Davis, Jr. was among those removed from the list 

because he had not been authorized by the Circuit Court for the County of 

Chesterfield. 

On November 12, 2008, Michael C. Allen, Respondent and Judge3 of 

the Circuit Court for the County of Chesterfield ("Judge Allen" or 

"Respondent"). entered a two-paragraph, one-page order which provided in 

its entirety: 

Pursuant to Virginia Code § 20-25, and 
conditioned on the requirement that before acting 
under the authority granted by this Order he enter 
into bond in the penalty of Five Hundred Dollars 
($500) without surety, the Court hereby authorizes 
AUBREY M. DAVIS, JR. to celebrate the rites of 
marriage in the Commonwealth of Virginia. 

The Clerk is directed to forward an attested 
copy of this Order to Mr. Davis at Post Office Box 
130, Chesterfield, Virginia 23832, and to add his 
name to those listed on the Court's and/or Clerk's 
website(s) as having been authorized by this Court 
to act as celebrants. 

Judge Allen's signed Order was sent to the Office of the Clerk of 

3 Allen currently serves as the Chief JUdge of the Circuit Court for the 
County of Chesterfield. 
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Circuit Court. A deputy clerk in the Clerk's Office, unable to match the 

November 12 Order to any existing file, case number, petition or record of 

fee payment, returned the Order to Judge Allen. 

On November 13, 2008, Judge Allen sent the same Order back to 

the Clerk's Office, The Order returned to the Clerk's Office had a 

handwritten note in the lower left corner, which read in its entirety: "Please 

work this order (when first sent down it was returned). Thanks, MCA," 

A deputy clerk brought the Order to Worthington's attention, 

Worthington directed her deputy to send the Order back to Judge Allen. 

On this second return to Judge Allen, dated November 13, the Order was 

attached to a routine correspondence sheet that called attention to the lack 

of a petition and filing fee for Davis. Judge Allen added a handwritten note 

to the correspond~nce sheet and returned the Order again. Allen's note 

asserted that the statute cited in the Order does not require a filing fee or a 

petition, and requested that the Order be IIwork[ed]" if there was no statute 

that did require a fee and petition. 

The Clerk's Office returned the Order a third time on November 18, 

this time with a new correspondence sheet. The Clerk's Office note cited 

the collection of fees pursuant to Virginia Code § 17.1-275(A) and asked 

Judge Allen about the apparent change in procedures represented by the 
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Order. Again Judge Allen replied by handwritten note. He cited § 20-25 

and asserted that § 17.1-275(A) was inapplicable. He again directed the 

Clerk's Office to work the Order and to make an appointment to speak with 

him to discuss any additional questions. 

Davis has to date failed to perform the prerequisites for being 

authorized to celebrate the rites of marriage in Virginia. Davis did not post 

the $500 bond required by the Order. Davis did not pay the fee that the 

Clerk of Circuit Court is required to collect from applicants pursuant to 

Virginia Code § 17.1-275(A)(18). The Clerk of Circuit Court also charges 

additional fees to all applicants. Davis did not pay these fees, either. Davis 

did not fill out and file a petition seeking authorization, as all applicants are 

required to do. Davis' matter was not docketed and no case number 

appeared on the November 12 Order. The Clerk has no record that any 

hearing was conducted. 

Respondent's November 12 Order remains outstanding. 

Davis' name has not been added to the list of Marriage Celebrants 

posted on the Clerk's Office website. Davis has not appeared to post the 

$500 bond. 
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The petitioner states that the taking of evidence is not necessary for 

the proper disposition of this application. 

(
 

STATE OF VIRGINIA ) 
) to wit: 

COUNTY OF CHESTERFIELD ) 

This day the undersigned Judy L. Worthington appeared personally before 
me and, after first being sworn, stated that the foregoing petition is true and 
accurate to the best of her knowledge. Subscribed, sworn to and 
acknowledged before me by ..' this \~I day of 
December, 2008. 

~M.'f.o,i)OU.) 
NotarY ubli' 

",......."
 My commission expires .........., \'\. SA}? "1, ..
 ..' ~ •••.••••• ~o .. 
~ ~~···N01J\RY •••• ~ ~\a~dOIl 1 ~ l ••• :.PUBLIC 

: : REG#7~38580 ~ : 
: : MY COMMISSION: <c: 
'; (1 \ c:vPIRES ; ~ = "C· l'./\ ·0" 
~ ~- ••• ~213~/20~~ ••·,,;;. ~ 
tI1'~_.. ".~~ 
"",~""OAA;~······ «~" ..

",,;.I'YEAL1\"\0,.." ...,.....'" 
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CERTIFICATE OF SERVICE 

hereby certify that a true copy of the foregoing petition, a 

notice thereof, and the accompanying memorandum of law was served this 

1st day of December, 2008 on the Honorable Michael C. Allen, Judge, 

Circuit Court of Chesterfield County, by delivering copies to his chambers 

at 9500 Courthouse Rd., Chesterfield, Va. 23832. 

~~ 
wiiITama:POff 
Counsel for Petitioner 
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VIRGINIA: 

IN THE SUPREME COURT 

IN RE: JUDY L. WORTHINGTON, ) RECORD 
CLERK OF CIRCUIT ) NO.: 
COURT FOR THE ) 
COUNTY OF ) 
CHESTERFIELD ) 

) 
Petitioner ) 

MEMORANDUM IN SUPPORT OF PETITION FOR WRIT OF 
PROHIBITIQN AND WRIT OF MANDAMUS 

Judy L. Worthington, Clerk of Circuit Court for the County of 

Chesterfield, by counsel, files this Memorandum in Support of her Petition 

for Writ of Prohibition and Writ of Mandamus. 

Statement of the Case 

The facts of this case revolve about a single, one-page order of the 

Circuit Court for the County of Chesterfield. The core issue concerns the 

degree of control that a circuit court judge has over the discretionary 

website maintained by a circuit court clerk. 

Petitioner Judy L. Worthington, Clerk of Circuit Court for the County 

of Chesterfield ("Worthington" or "the Clerk"), voluntarily authored and 
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maintains a Clerk of Circuit Court web page.1 The web page is not 

affiliated with or a part of the official page2 of the Chesterfield County 

Circuit Court, which is a portion of the "Virginia's Judicial System" website. 

Instead, the Clerk's Office page is part of a larger Chestertield County 

government website. The Chesterfield County site includes information on, 

for example, constitutional officers, police services, county administration, 

public events; tourism and other topics of general interest to Chesterfield 

County residents and visitors. A portion of this site is the "Circuit Court 

Clerk" subsection. This portion of the website includes a variety of 

information related to the Clerk's duties, including, for example, obtaining 

copies of public records, recordation of military discharges, and obtaining 

. concealed handgun permits. This page also has a section on "Marriage 

Licenses/Marriage Celebrants," which includes a list of individuals 

authorized to celebrate the rites of marriage in Virginia. 

In late October 2008, Worthington directed her staff to revise the 

Clerk's Office web page to include only those Marriage Celebrants who had 

IVa. Code Ann. § 17.1-225 states that "the clerk of the circuit court of 
any county or city may provide remote access, inclUding Internet access, to 
all nonconfidential court records ...." (emphasis added.) The clerk's 
portion of the Chesterfield County web site can be found at this address: 
http://www.co.chesterfield.va.us/JusticeAdministration/CircuitCourtClerklcle 
rhome.asp 

2 http://www.courts.state.va.us/courts/circuitlChesterfield/home.html 
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been authorized by the Circuit Court for the County of Chesterfield. The 

name of Aubrey M. Davis, Jr. was among those removed from the list 

because he had not been authorized by the Circuit Court for the County of 

Chesterfield. 

On November 12, 2008, Michael C. Allen, Respondent and Judge3 of 

the Circuit Court for the County of Chesterfield ("Judge Allen" or 

"Respondent"), entered a two-paragraph, one-page order which provided in 

its entirety: 

Pursuant to Virginia Code § 20-25, and 
conditioned on the requirement that before acting 
under the authority granted by this Order he enter 
into bond in the penalty of Five Hundred Dollars 
($500) without surety, the Court hereby authorizes 
AUBREY M. DAVIS, JR. to celebrate the rites of 
marriage in the Commonwealth of Virginia. 

The Clerk is directed to forward an attested 
copy of this Order to Mr. Davis at Post Office Box 
130, Chesterfield, Virginia 23832, and to add his 
name to those listed on the Court's and/or Clerk's 
website(s) as having been authorized by this Court 
to act as celebrants. 

This Order is attached as Exhibit A. 

JUdge Allen's signed Order was sent to the Office of the Clerk of 

Circuit Court. A deputy clerk in the Clerk's Office, unable to match the 

November 12 Order to any existing file, case number, petition or record of 

3 Allen currently serves as the Chief Judge of the Circuit Court for the 
County of Chesterfield. 

{#JJ40522·2. lJ0630-0000J-OJ} 3 



fee payment, returned the Order to Judge Allen. 

On November 13, 2008, Judge Allen sent the same Order back to 

the Clerk's Office. The Order returned to the Clerk's Office had a 

handwritten note in the lower left corner, which read in its entirety: "Please 

work this order (when first sent down it was returned). Thanks, MCA." The 

Order with the handwritten addition is attached as Exhibit B. 

A deputy clerk brought the Order to Worthington's attention. 

Petitioner directed her deputy to send the Order back to Judge' Allen. On 

this second return to Judge Allen, dated November 13, the Order was 

attached to a routine correspondence sheet that called attention to the lack 

of a petition and filing fee for Davis. JUdge Allen added a handwritten note 

to the correspondence sheet and again returned the Order to the Clerk's 

Office. Allen's note asserted that the statute cited in the Order does not 

require a filing fee or a petition, and requested that the Order be "work[ed]" 

if there was no statute that did require a fee and petition. This 

correspondence is attached as Exhibit C. 

The Clerk's Office returned the Order a third time on November 18, 

this time with a new correspondence sheet. The Clerk's Office note cited 

the collection of fees pursuant to Virginia Code § 17.1-275(A) and asked 

JUdge Allen about the apparent change in normal operating procedures 
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represented by the Order. Again Judge Allen replied by handwritten note 

and returned the Order. He cited § 20-25 and asserted that § 17.1-275(A) 

was inapplicable. He again directed the Clerk's Office to work the Order 

and to make an appointment to speak with him to discuss any additional 

questions. This correspondence is attached as Exhibit D. 

Davis has to date failed to perform the prerequisites for being 

authorized to celebrate the rites of marriage in Virginia. Davis has not 

posted the $500 bond required by the Order, and he has not paid the fee 

that the Clerk of Circuit Court is required to collect from applicants pursuant 

to Virginia Code § 17.1-275(A)(18). The Clerk of Circuit Court also charges 

additional fees to all applicants. Davis did not pay these fees, either. Davis 

did not complete and file a petition seeking authorization, as all ~pplicants 

are required to do. Davis' matter was not docketed and no case number 

appeared on the November 12 Order. The Clerk has no record that any 

hearing was conducted. 

Respondent's November 12 Order remains outstanding. 

Davis' name has not been added to the list of Marriage Celebrants 

posted on the Clerk's Office website. The most recent listing of Marriage 

Celebrants on the Clerk of Circuit Court's web page is attached as Exhibit 

D. 
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Issue Presented 

Whether a Circuit Court order qualifying a marriage celebrant (under § 20­

25 of the Virginia Code), conditioned upon his posting a $500 bond without 

surety, can also lawfully order the Clerk to list the marriage celebrant on the 

Clerk's website, where providing Internet access to such information is 

committed by § 17.1-225 to the Clerk's discretion, and even though the 

marriage celebrant: (a) paid no fee to the Clerk as required by § 17.1­

275(A)(18); (b) filed no written petition with the Clerk seeking his 

appointment; and (c) has not entered into the $500 bond without surety. 

Argument and Authorities 

The Clerk of Circuit Court is an elected constitutional officer of the 

Commonwealth. Va. Const. Art. VII, § 4. According to the courts and the 

Attorney General, the Clerk has the authority and responsibility to do only 

what the General Assembly has prescribed. The Clerk's decisions in 

performing those responsibilities are entitled to considerable deference. 

Applying these principles of law to the facts of this case, it is apparent that 

the November 12 Order is beyond the authority of the circuit court because 

(1) the Order directs the clerk to perform a task that is expressly committed 

by statute to the Clerk's, and not the court's, discretion; and (2) the 

November 12 Order operates outside the system of mandatory fees and 
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prerequisites, so that the Clerk, in carrying out the Order, would violate 

mandatory duties expressly prescribed by the General Assembly. 

A. The Writ of Prohibition and Writ of Mandamus 

A petitioner is entitled to receive a writ of prohibition or a writ of 

mandamus where she establishes (1) a clear right to the relief sought, (2) 

that there is a legal duty on the part of the respondent to perform the act 

which the petitioner seeks to compel, and (3) that there is no adequate 

remedy at law. See Board of Cty. Supervisors of Prince William Cly. v. 

Hylton Enters., 216 Va. 582, 584, 221 S.E.2d 534, 536 (1976). As set forth 

below, Worthington 11as a clear right not to post a marriage celebrant's 

name on her website by virtue of the statutes vesting her with discretion 

over the matter. Those statutes also, under the circumstances, create the 

legal duty on the part of the Circuit Court for the County of Chesterfield to 

vacate the order. Furthermore, Worthington has no adequate remedy at 

law as she will suffer irreparable harm if forced to choose between 

abrogation of her statutory duties and violation of a court order. 

The writ of prohibition is an extraordinary remedy employed to 

redress a grievance growing out of an encroachment of jurisdiction. Elliott 

v. Great Atlantic Mgmt. Co., 236 Va. 334, 338, 374 S.E.2d 27, 29 (1988). 

The Writ of Prohibition has been defined by this Court as "a proceeding 
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between two courts - a superior and an inferior - and is the means 

whereby the superior exercises its due superintendence over the inferior, 

and keeps it within the limits and bounds of the jurisdiction prescribed by 

law." Mayo v. James, 53 Va., (12 Gratt.) 17, 23 (1855). Like the writ of 

mandamus, a writ of prohibition is available only where a legal remedy in 

the lower court is insufficient. In re Johnson, 3 Va. App. 492, 495, 350 

S.E.2d 681, 683 (Va. App. 1986) (citing Supervisors of Bedford v. 

Wingfield, 68 Va. (27 Gratt.) 329 (1876)). 

B.	 The Clerk of Circuit Court is vested with discretion by § 17.1­
225 to decide whether to provide Internet access to 
nonconfidential marriage information 

The Clerk of Circuit Court is an elected constitutional officer of the 

Commonwealth of Virginia. Va. Const. Art. VII, § 4. The office is 

constitutionally coequal with the Sheriff, Commonwealth's Attorney, 

Treasurer, and Commissioner of the Revenue. The General Assembly 

defines by statute the specific framework of the Clerk's authority and 

responsibility. Where a statute creates a duty, the Clerk must perform it. 

Here, a statute expressly confers discretion (not a mandate) upon the Clerk 

of Circuit Court to make certain decisions in providing Internet access to 

the records and papers in the Clerk's custody. The exercise of this 

discretion is a duty the Clerk must perform. The November 12 Order at 
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issue ignores the General Assembly's statutory framework, and instead 

treats the decision of website posting as one solely for the Court. The 

Order exceeds the jurisdiction and authority of the Chesterfield County 

Circuit Court by forcing the Clerk to ignore her statutory duty. 

Article VII, § 4 of the Constitution of Virginia creates the office and 

provides that the clerk's duties "shall be prescribed by general law or 

special act." "[C]onsiderable deference must be given to the decisions 

made by a clerk of the circuit court, unless such decisions are contrary to 

law." 03 Op. Va.. Att'y Gen. 59 (2003). Opinions of the Attorney General of 

Virginia "consistently conclude that, in the absence of a constitutional or 

statutory provision to the contrary, constitutional officers have exclusive 

control over the operation of their offices ... .'1 !d:. 

General duties of Virginia's constitutional officers are prescribed in 

Title 15.2 of the Code of Virginia. Each Clerk of Circuit Court "shall 

exercise allthe powers conferred and perform all the duties imposed upon 

such officers by general law ...." Va. Code Ann. § 15.2-1534 (West 2008) 

(emphasis added). 

In keeping custody of the books and records, the General Assembly 

has delegated to the Clerk's discretion whether to post certain materials 

online. ''The clerk of the circuit court of any county or city may prQvide 
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remote access, including Internet access, to all noncon'fidential court 

records maintained by his office and described in § 17.1-242." Va. Code 

Ann. § 17.1-225 (West 2008). (emphasis added.) The clerk also has the 

responsibility of insuring the security of such records that are made 

remotely accessible. Id. This statute plainly confers to the Clerk of Circuit 

Court the sole authority to determine when, whether and how 

nonconfidential court records and papers will be posted online. 

Opinions of the Attorney General clarify the framework. The Attorney 

General of Virginia has concluded, for example, in deciding that circuit 

court clerks do not have an obligation to provide a deputy clerk in the 

courtroom during civil proceedings, that: "In setting forth the duties and 

responsibilities of the clerks of courts of record ... the General Assembly 

has not required such clerks to perform duties that may be prescribed by a 

judge." 03 Op. Va. Att'y Gen. 059 (2003). (emphasis added.) For the 

same reason, circuit court clerks do not have a duty to prepare criminal 

orders. 05 Op Va. Att'y Gen. 054 (2005). Similarly, a circuit court clerk, as 

custodian of the records maintained in an automated case management 

system, has the discretion to decide who has access to such a system. 02 

Op Va. Atl'y Gen. 026 (2002). 
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A circuit court clerk, therefore, does not have any legal duty to publish a 
• 

website or to post on that website specific information prescribed by a 

circuit court judge. This case is clearer than where the statutes are silent. 

Instead, the Clerk here has been expressly conferred the power to decide 

whether and when to post nonconfidential information on the Internet. Va. 

Code Ann. § 17.1-225 (West 2008). 

Moreover, when the General Assembly wants to give wide discretion 

to a court to direct various actions of a clerk of court, it knows how to do so 

and has done so in the past. For example, Virginia Code § 16.1-69.40 

requires clerks of courts not of record to "develop, implement and 

administer procedures necessary for the efficient operation of the clerk's 

office ... and discharge such other duties as may be prescribed by the 

judge." The General Assembly has not granted judges such broad 

authority over the clerk of courts of record. Absent such a decision by the 

G~neral Assembly, such wide-ranging authority does not exist, especially 

where the authority is instead granted to the Clerk. 

The Supreme Court of Oklahoma considered simi!ar questions in 

Petuskey v. Cannon, such as whether a court could direct the clerk in the 

collectio~ of fees and in the hiring of deputy clerks. 742 P.2d 1117 (Okla. 

1987). In Oklahoma, the district court clerk is an elected position 
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established by the state's constitution. Id. at 1120. At issue was the proper 

division of authority between clerk and court. where the court had entered 

administrative orders giving the court authority regarding the appointment 

of deputies, the duties and work hours of deputies, and the procedure 

regarding bonds. The Petuskey court held that the clerk "is an arm of the 

court, whose duties are ministerial, except for the discretionary duties 

provided by statute." ~ at 1121. The court determined that a "court 

cannot, merely by reason of the general relation which exists between the 

court and its clerk, control actions the clerk takes pursuant to a statute 

giving a court clerk personal authority to exercise according to his own 

judgment." ~ For example, where a statute gave the clerk the authority to 

appoint deputies, and to fix their salaries, such decisions were beyond the 

court's authority. ~ at 1121-22. See also Crooks v. Maynard. Idaho, 732 

P.2d 281 (Idaho 1987) (holding that the court's power over the clerk is 

limited where a statute specifically gives the clerk the power to hire deputy 

clerks). 

The General Assembly has specifically obligated Worthington to 

decide whether and when to post records of the Clerk's office on the 

Internet. It follows that a circuit court is without jurisdiction to assume this 

duty or to force the Clerk to abrogate this duty. By ordering Petitioner to 
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post a particular name on the Clerk's own website, Respondent is 

purporting to exercise jurisdiction where none eXists. Because there is no 

adequate remedy in the lower Court, a writ of prohibition or writ of 

mandamus is proper. 

C.	 The November 12 Order offends the statutory framework 
because it directs the Clerk to treat as authorized an applicant 
who has not paid the fee mandated by § 17.1-275(A), filed a 
petition or posted bond without surety 

Petitioner's legal rights are made clearer here by the fact that the 

November 12 Order purports to operate as though the Clerk had no 

statutory duties. The Order directs the Clerk to post Davis' name on the 

website, even though he (1) has not paid the mandatory fee, (2) has not 

filed a petition, and (3) has not posted bond without surety. In effect, the 

Order forces the Clerk to choose between the Order and the statutes. This 

impossible position shows that the Order exceeds the Court's jurisdiction. 

First, Virginia Code § 17.1-275(A) provides that "[a] clerk of a circuit 

court shall, for services performed by virtue of his office, charge the 

following fees ... ." (emphasis added.) At subsection (18) is the following: 

"[ijor all services rendered by the clerk in any court proceeding for which no 

specific fee is provided by law, the clerk shall charge ten dollars, to be paid 

by the party filing said papers at the time of filing ... ." (emphasis added). 
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The statutory duty could not be clearer: the Clerk must charge Davis ten 

dollars at the time of filing. To recognize Davis as a marriage celebrant 

without payment of such fee would violate this statute and treat Davis 

differently from all other applicants for the designation. The Clerk is placed 

in an impossible legal position. She must either violate the Court's 

November 12 Order or violate § 17.1-275(A)(18). To place Davis on the 

website as an authorized marriage celebrant would violate § 17.1­

275(A)(18); to demand and then await Davis' fee payment risks violating 

the Order. 

Again, the Petuskey case is instructive. The Supreme Court of 

Oklahoma held that where the clerk was obligated to charge a fee for the 

initial filing of any bond, the judge could not order a procedure that avoided 

the mandatory fee payment, even though no statute obligated the judge to 

collect the fee. The judge "must cause the bond to be filed with the Clerk of 

the Court." 742 P.2d at 1122. To act otherwise was to exceed the court's 

authority. ~ Thus, where a statute requires a clerk to collect a fee, the 

court must perform his duties so as to allow the clerk to properly collect 

such fees. 

Second, Davis never filed a petition seeking designation as a 

marriage celebrant. Such a petition is required of all such applicants. The 
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petition creates a record, which allows the public and any future litigants or 

interested parties to ascertain Court decisions. The petition is not mere 

formality; it is the first step in creating a functional and transparent record of 

public proceedings. 

Third, Davis has not posted the bond upon which his authorization 

depends. Virginia Code § 20-25, the authority for November 12 Order, 

expressly requires that a marriage celebrant "shall, before acting, enter into 

the bond in the penalty of $500, with or without surety ...." Until Davis 

posts the bond, he has not fulfilled the prerequisites for performing the rites 

of marriage. For this reason alone, the Clerk may in her discretion decide 

that listing his name as a marriage celebrant would be imprudent. 

The Clerk's Office "is an integral part of the administrative operations 

of the circuit court." 03 Op. Va. Att'y Gen. 59 (2003). The Clerk is 

responsible for a myriad of statutory duties that belong to the Clerk alone. 

The Circuit Courts of the Commonwea.lth do not have the jurisdiction to 

operate outside this framework, nor do they have the jurisdiction to force 

the Clerks of Circuit Court to either abrogate this framework or risk 

contempt. For these reasons, Petitioner has no other adequate remedy at 

law, and a writ of prohibition and writ of mandamus should issue. 

Conclusion 
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For the reasons set forth above, the Court should issue a writ of 

mandamus and a writ of prohibition directing the Respondent to vacate the 

Order, dated November 12, 2008, and prohibiting any further proceedings 

in the matter, including enforcement of the Order, that exceed the 

jurisdiction of the Circuit Court for the County of Chesterfield. 

Respectfully submitted, 
JUDY L. WORTHINGTON, CLERK OF 
CIRCUIT COURT FOR THE COUNTY 
OF CHESTERFIELD, VIRGINIA, 

~~~ 
William B. Poff (VSB #03477) 
Frank K. Friedman (VSB #25079) 
Isak J. Howell (VSB #75011 ) 
WOODS ROGERS PLC 
Wachovia Tower, Suite 1400 
Post Office Box 14125 
Roanoke, Virginia 24038-4125 
(540) 983-7600 
(540) 983..7711 (Facsimile) 

Counsel for Petitioner 
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CERTIFICAT~RVICE 

I hereby certify that on this L day of December, 2008, I caused a 

true copy of the foregoing Memorandum in Support of Verified Petition For 

Writ of Mandamus and Prohibition to be served on: 

The Honorable Michael C. Allen 
Chief Judge of the Circuit Court for the County of Chesterfield 
P.O. Box 57
 
Chesterfield, Va. 23832
 

-~-
William B. Poff 
Counsel for Petitioner 
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VIRGINIA: 

IN mE CIRCUIT COURT
 
FOR THE COUNTY OF CHESTERFIELD
 

) 
In rc: Authorization ofAUBREY M. DAVIS, IR.. 

to C~lebrate Rites ofMlJriaao in VirJinia 
) 
) No: _ 

) 

ORDER 

Pursuant to Virginia Code §20-2S, and conditioned on tho rcquin:ment that before 

acting under the authority granted by this Order he enter into bond in the penalty ofFivc 

Hundred Dollm ($500.00) without lUrety, the Court ~by authorizes AUBREY M. 

DAVIS, JR. to cclcbrata the rices ofmarriage in the Commonwealth ofVirginia. 

The Clerk is directed to forward an attested copy of dUl Order to Mr. Davis at 

Post Office Box 130, Cbeatorfield, Virginia 23832, and to add hi. namo to those listed on 

tho Court's and/or Clerk's website(s) as having been authorized by this Court to act as 

celebrants. 

EXHIBIT 

I A 



VIRGINIA: 

IN THB ClRcurr COtJIlT 
POR THE COUNTY OF CHBS1DF1ELD 

) 
In res: AudaizadCll ofAUBREY M. DAVIS, J1t ) 

to Celebrate Ritca ofMarriap in ViqiDia ) No: ---­) 

ORDER 

PumlIDt to VqiDia Code 120-25, IDd conditioned ClD the requircu1a1t that bo£oR 

ICtin8 UDder tho Iutbority annted by thil Order be enter Into boDd in tho penalty ofFivo 

Hundred Dollan ($500.00) wilbout ~t tho Court hereby authorizes AUBREY M. 

DAVIS. JR.to c:clebmo the ritel ofmarriap in the CommoDweaJtb of Vqinia. 

The Clerk is directed to forward ID IttIII&ed copy of this Order to Mr. Davil It 

POIIt Oftice Box 130, Che8terfield. ViJIinia 23832, IDd to add hi. name to tboae Jilted on 

tho Court's and/or Clerk'. wcbaite(a) u having beeD authorized by this Court to ict u 

celebrants. 

P{..~~ ~ ~J ~,,~ 

(W~'V' ,.-",,-,r roEWr N</A/ Ir 

tvtr tU"rv~~), ll'lIlfq~. 

. I ---­I 



f r' 

..IUOT l. __..._TOM ~{rtuit ~OUl't of ~b.titmitllJ (ouut,
CI.f.all or eaalCWl'I' CAU"" "orrO",ICC 80lt lIS • CMUn""'CLD, VIRGINIA. aSlSa~tU 

CORRESPONDENCE INSTRUCTIONS
 

The Attached Papers Are Referred 

To: Judge Allen From: 

Date: 11/13/08 Cue #; No case number 
Order celebrate rites of marriase 

~ for the purpose Indicated by. the check marie .J 
:~lease see (X)mment area beloW' [J RUSH ... Immediate action de$ired 

o For your review D For your revieW - please advise 

(J For your signature/approval CJ Please review with your .slaft' 

COMMENTS: I pm Rtumlnl thIB order to)'OU apIu)"QII.e we do. pot haye 

a case tile (I,e. petJtioD) nor baye we recc$ftl p nUn, fee. 

PLEASE RE1URN FILE WITH THIS SHEET A1TACHED 

Tltl Sr..rv,... ~uJtr(/JkIr 7P ~/~ 'PItt .-'S ~C' 
~€'S .Ai~ u~u.. ~ '!>#fH ,r ~bt',H!"'JAAe"', 1";(; I1P' --t ,..TJ rNN/"" 

rlJlt, ~ 't:J4&.« cr;ooV err'..,. JI1t"J"~ ~-r. IF 1'tJV -1t£~ "f~ 41ft" 

AJ/Y PTIfA SrAt1?M J..iN/~"I k;q 'Sf? I: WCU", .,'¥~G'''~ ~cJ~ 

8~n"u~~ IT J'r) ....,~ ~rrcV"~. D~I."'cr h,,"~tr W~~ 
'Q;# aI.~ 



~fttuit ~ourt of €bdtttfltlb ~ountp 
JIIO.T orP"t:1I8Ol1 , .. • CHllftJUfllL.D. VIRVINIA 3JUZ,Ol I' 

CORRESPONDENCE INSTRUCTIONS
 

The Attached Papers Arc Referred 

To: Judge Allen From:· Chris 

Date: 11/18/08 Case #.: No case number 
Order to celebrate rites ofmarriage 

for the pwpose indicated by the check mark .J' 
[J Pll'UCl ace comment area below 

COMMENTS" The Clerk's OrneR bps abrap MumMC. pursllant to Va 

Code Sec. 17.J·275(A). Are wo to MlSllme till' )'OlIr order I. valid wftbOllt; 1) 

. an inltla' pleadIng belDg mtA: and 2) p'ymeot Qr,..Jerk's '.1 I am also 

updC1lr why the prQcedures h'ye Slidden" chlDKed, and spetlfical))i for Me 
, 

PaYI&. Are we to 'gum' tbete in the rpm", we ,hOll'd refer eYU)'Qoe to your 

ofU,' w·bo wishea ID ...polntment as marri,uece'ehran'pud that roo, or yonr 

staUwtll prepare th" order aD tlJefr boa"'11 weJlJ SfJlN ,Jydge 81,,'£[ WU 

pu'lped rtMP0nsfblll~Cor m1trfrQQnra' mItten aft,r Judie PoweU's 

departllre, are we "50 to IS-Clime tbat YO" are now taking responsibility Cor 

CJtRIS": ~'"fQ1'HaI(,~ntJ!i N ""If. oPt"'- 1l1~.... ~/1YS q; ~cr 

theM matters? ,,$ ~~r r~ ,z,"ZI-J A/1r'rJ,~"2"21'Pf),tHlOI d ,N'"""",,~ A~~ 
/2;:f1S ,!JAr! ~,r ;tfI~~. ,'?I(f',s'~ ", ,if N"',~ .rvk ~tIId /1 ".~.~,~~ ,..... 

~~I.,ee"'~,j ... -+ F~~ 'eo Ad''''~ D,.- uuer J',6Rf7 'i'AI Tr:I ~ ~~ • 
Ir )lIN ""m·, TIl b<Vh ...~,r/~t. QfIIITt1I}t1/f N '1NIJ' ~~tI PtJIrfJ CNJ.. 
'~ ~"'"" r4 AI' "" ~ 1i1.,.,.,q- -,., ""•• ..!,u. J1!4 /t1fPI'Y 1'." ~ ~'" ~ 

,. PLEASE RETURi'i FILE WITH THIS SHEET ATTACHEll /if~ 

,,-41-t:1i'" 



Chesterfield County, Virginia ICircuit Com Clerk - Marriage Licenses	 Page 10f4 

!! QrmIt CIer1t Court 
Home 

!! Import8nt 
Announcement 

!! Generallnfoml8tlon 
!! M81'ri8g8 

l.ic:ensesJMarr 
Celebrants 

!	 Nobwy CommIssIons . 
!! Concealed Handgun 

PermIIs 
!! Buslneae N8me 

Regi8tratlon 

!! Flnanclng 
S1atemenIs 

!I	 Judgments 

!!	 M1l11ary DIschargeS 
!!	 Records Research 

!!	 'MIls and Est818 
AdmInlIlrBtion 

!! ~ng of land 
Records 

!! CIvil 
!! CrImInal 

!! Jury Informatlon 
!!	 Trustand 

Condemnation Fund 
Admlnistrallon 

!!	 Supreme Court of 
VIrginia 

..",..~Celaln,* 

•	 Y\IbO MBy MJrry In YiqjnII
•	 ObIIirmq I MIIIfage LIcenH 
•	 AftIr IbI WedcIqJ
•	 ObIIIinirp' Cppy qt, MInIagI ! !rw"I 
•	 ClwJgjog IbI Bride'I Name Aft8r Man1age 
•	 ManIaqe CtJetgds
•	 MInIItlIrAul'q"P'k'" 10 f?Irform MarriMn 

WfJo 1liiyIIatry In VtgNi 

The minimum age b man1Ige it VIrgInIa is 18 yesrs b both bItde and groom. tf eIIher perty Is W1der 18. 
~ 10 1M n.maae IIMIIt be given In person by the fBItB". moCher or IIg8I gIBdan dtw mnw. The 
1*8I1l'" legal gu.di8n nut pnIIIenl '*'or"cIrIwI"a ....or COI•.-abIe photo LO. and the moor nut 
presd. lui _Iglh ...... cerIIIcIIe. VIiga1ia law prohibits marriage by pertIes under 18 except lnIer ceItaIn 
drcum8I8IlC8lL PIeaee CgrIad Ibe ClerKs omoe for fuIUler InfonnaIIon. 

m:........"""""1..ic8t8
 
•	 Ma.__ 1JcenIes are Issued from 8:00 8.111. m3:30 p.m.• Monday Ihr'ol9' Frtday. 

•	 l.Jcenses.. issued I8gMtIess dlhe 1IIlPIcants' oounty d resfdenc:e as long as the marriage wi take 
place In VIiginIe. 

•	 The m8II'iIIge Ik:en8e fee Is $32.50. Payment mey be made bV cash, check or money Clrder (p8yabIe 
to Ibe Chesterfield Cn:uIt Court CIeIt). DebIt and aedit canis are not 3CX8I*id for the PIIY"'Mlof 
such fees. 

EXt_it 

E 

http://www.co.chesterfield.va.usIJusticeAdministrationlCircuitComtClerklmaniage.asp	 I1fl512008 



Chesterfield County, Virginia ICircuit Court Clerk - Maniage Licenses	 Page 2 of4 

P!	 Contact Information 
sndOpelatlng Holn 

I	 !CYBER 
SECURITY! 

rea~ginl~
 

~
 
r~j 

~ 

"I¥;-""'~~P;;i!.~~ >: 
~ ~1%> .~'·:~·.\.l~:;''' ~~i.?·:~ 

j OWgHa.gov : 

•	 Both parties. bride and groom. must be present and must present a phoIo I.D. 

•	 Aself-add18SS8d. stamped envelope should be presented for the Ntum of a certJIed copy of the .... 
1Ic8n8e. 

•.	 Blood IBsts are not requked. 

•	 The rrBrI8ge IcenIe III YBIId for 80 days. I the marriage does not lab place wIItWI 80 days from the 
dIIIte the IicenIIe WIllI isauecI. 8 new IIcen8e muat be issued and eddlllonal fees must be tendered. 
There Is no pnMsion for a refund. 

•	 " ...lie brtdlI or groom is dJvon:ed. • certiIed mpy of the final cIvorce decne should be provided.
ThIs can be obI8Ined from the court where the cIvorce was otItaIIl8d. 

•	 The Clertfa 0fIIce Is pIe...d fa provide an autunud8d syst8m by which you can 
apply on-lIne for your mantllge Ik:enM -the firM of ... Idnd In the 
Commonwealth. Abr on"'" IUbmllllon of the application, both PIIrtIes IIIUIt 
................... ClertL"8 0IIIce to claim the IIcenH ~ ten (10) days. CIk:k 
bent to .......It your apJII'q!lgo, 

:.. . .'~~
After the Wedding 

02008 01.1'1 rfteId CounIy. 
\IlrgInIa - PIIVIIcy Pelley 
~ Pr.cticM Nob The n8'FIage ceIeIlr8nt returns the exeadIed manlagelcense to the CIerk's 0IIice for permanent retBnIior.. 

Upon receipt. 8 certIIed copy of the nw1'I8ge IcenIe Is malIed II) the c:oupIe. 

• CerttIed copI8s ant $2.50 each and are aval8llle by written request or in the Clertt'l omce 
durtng ..... buIIness hcUI. Payment may be made by cash. ch8d( or money order 
~ to the CIn:uIt com Clerk). DebIt and end cards 8r8 not aocepIed for the peyment d 
IUChfeel. 

• For ",-,,-11ceMes iAued.....,. July 1,1117 Mel June 30, 2G01, VIrgInIa law 
reqWes thatI1e Clerk's 0ftIce obIUt wrta8n permission from the bItde or groom beIbnt 
pmWIng • ClOP'! to any JBty. WrI8In pennIaIon Is nKIuhd tMI'Ilf the penon requeeting the 
copy Ill .. bride or groom. WrtnIln requesIS for certIIed cqJies of. n_i1age.... 1Ihou1d 
include the toIowlng: groom's neme. bride'. rn8iden name. daIlI of rnan1liIge,a" alldnJllld 
slBnlped envelope, a c:hedt Of money Older for $2.50 n8Ie payable to the OI••afield ClrcuI 
Ccut Clerk, and the notartzed IignaILn of Ihe bftde andIor groom. If the brtde 01 groom'. 
eignaue Is not noIarIzed, he or Ihe shcMd 8end a copy ofa pholo ID (plefenlbly a drlver'a 
11c:enae) eo"the Clertt's 0fIIce may conlInn Identification beb8 providing the I8qU88Ied 

http://www.co.chesterfield.va.uslJusticeAdmiDistrationlCircuitCourtCIerklmaniage.asp	 Ilfl5!lOO8 



Chesterfield County. Virginia ICircuit Court Clerk - Mmiage Licenses Page 3 of4 

oopies. 

• For copI.- of IlcenMs Issued prior to.July 1.1_« ..........30, 200f. 8C08SS Is not 
Imited to only the bride 8nd groom. WrfIIen r8qUeSI8 for certMed copies IIhouId Include the 
foIowlng: groom's ..... bride"s rnaIden rane. dale of mantage. 8 ~~ 
8fMIIope, InI • check ormoney onterb' $2.50 made payaIJIe to the ChesIeffJeId Clrtul 
Court ae.tt. 

To Change the Bride's Nam. After Marriage 

Cont8ct the SocIeI ~ Ad"*'illrallon In order to obIU18 new social secuIty cad. The bride. be 
'*lund to pn!lIenI a certIlIed copy d the nwri8ge IIcen8e with the application for a new aoci8I seaJrtty card. 
AppIIcaIIon bms.. aowail8ble In the QerI(s omce. 

M.nage Celebrants 

The foIowIng incIMcbIIs haYe been au1hOrized bY the QMIsl8rtIeId CiraJI Court to perfonn dvll11MIage 
CIIemDllies. 

Hon. Jutty L WorflingPI (804) 748-1241
 
Ernest P. G8tIes. ..... (804) 320-9100
 
NrnHogan (804) 639-5253
 
00neId E. HII18II (804) 74-2333
 
Peggy Ann Matzen (804) m·fXX)8
 
L DennIs ColIna (804) 748-1221
 
GwwI M. Taylor (804) 3tJ7-9737
 

YnI8tiera I11UIIt be regIsIered through the Circuit Ccut In order10 peIfonn marrlages In VI'ginIa. See below. 

Minister Authorization to Perfonn Marriages 

The Qerl(s 0fIIc:e RIllY auChorize certain m1n1l1tenJ 10 perform marriage ceremonies. provided lhallhe minIeIer 
meeD the ~ of§ 20-23 of the Code ~ VJrPnilt. 1960, "" amended. 0ukI..-.. R1i1l1s1en may be 
authorized for a OM-time ceremony. pnMded the oerwnony wli take place in Chelderfield. 

http://www.co.chesterfield.va.uslJusticeAdministrationlCircuitCourtClcrklmarriage.asp 1112512008 



Chestedield County. Vuginia ICircuit Court Clerk. - Marriage Licenses Page 4o{4 

It Code requirernenls In not cIear1y mel. the minister Wit need ID obIaitI approval from the Cowt. ThIs wi! 
require Ih8t a PetIIion and fling fee In the amount of $29.00 be S&bniIIed. 1he mDster wilabo need 10 Nt 
a heartng wIIh Ihe Ccurt 

Before YiBIIIng the Clerk'i 0IIk:e 10 request authorization. please contact !he oftice by phone Bl804-748-1241 
t) c:onIInn tie pIOC8I8 to foIbw. 

Iml 

c.n't ftnd ...you .....?
 
Try CU' SIrv!cM A*Ie u.-.s.m. ConIact lJI.. orgetDdWJg Predioos
 

http://www.co.chesterfield.va.uslJusticeAdministrationlCircuitComtClertlmmiage.asp 1112512008 


