VIRGINIA:

In the Supreme Court of Virginia held at the Supreme Court
Building in the City of Richmond on Friday the 30th day of October,
2009.

Marcellus Leon Crawley, Appellant,

against Record No. 090144
Circuit Court No. CL07-2950

Gene M. Johnson, Director,
Department of Corrections, Appellee.

Upon an appeal from a
judgment rendered by the Circuit
Court of the City of Richmond.

Upon consi deration of the record, briefs, and argunent of
counsel, the Court is of opinion that there is error in the judgnent
of the Circuit Court of the City of Ri chnond.

In 2004, Marcellus Leon Crawl ey was convicted of abduction with
intent to defile and forcible sodony. He was sentenced to 20 years
i mpri sonment on each offense, to run consecutively, with 21 years
suspended. His direct appeals were unsuccessful. 1In 2007, Craw ey
filed a petition for a wit of habeas corpus in the circuit court,
al l eging that he had received ineffective assistance of counsel at
trial and requesting an evidentiary hearing. The Director of the
Department of Corrections filed a notion to dismss. After a
hearing on the notion and reviewi ng briefs, exhibits and argunents
of counsel, the circuit court granted the Director’s notion and
di smssed Craw ey’ s petition. Crawley was thereafter awarded an
appeal .



Crawl ey nmakes two related clainms, (1) that the habeas court
erred in denying his request for limted discovery of information
in the Conmonweal th’s possession regarding the boyfriend the
conplaining witness was dating at the tinme of the offense, and (2)
that his trial counsel was ineffective in failing to demand
production of that information in the Commonweal th’s possessi on and
in failing to make proper objection to the Commonwealth's failure to
disclose it. Crawl ey contends the "boyfriend information" would
have i npeached the testinony of the conpl aining wtness.

The evidence at trial, stated in the light nost favorable to
t he Comonweal th, was that in the early norning of March 8, 2003,
Mchelle WIiliams (Mchelle), who was alone in her house, heard a
knock at the front door. Wen she opened the door, a man she did
not know, who was wearing a blue ski mask, forced his way inside,
forcibly sodom zed her, and left. At trial, she could not identify
Craw ey as her attacker and testified that she had never known him'*

Craw ey’ s version of events was that he had been having a
"secret affair”™ with Mchelle and that the encounter on the norning
of March 8, 2003 was consensual. He testified that during the
encounter, he heard a knock at the front door and Mchelle told him
to be quiet and | eave. He said he then heard soneone goi ng around
the side of the house, followed by a knock at the back door,
wher eupon Crawl ey went out the front door and ran fromthe scene.

He said he was fearful because he "figured it was either her
boyfriend or one of the neighbors"” and "whoever it was, they

' The victimcalled the police after her attacker left and was taken
to a hospital where DNA evi dence was col |l ected. Crawl ey was
identified as the perpetrator by a DNA "cold hit."



probably was arnmed.” Crawley testified that the reason his affair
with Mchelle had to be "secret” was that each of them was invol ved
in arelationship with soneone else at the tine.

When cross-examned at trial, Mchelle testified that she had
no boyfriend at the tinme of the offense, was not dating anyone and
had no romantic or physical relationship with anyone.

At a pre-trial hearing, defense counsel, seeking to have
Crawl ey admitted to bail, nmentioned to the court the defense of
consent, asserting that Crawl ey had known M chell e and was having a
relationship with her at the tinme of the offense. The assistant
commonweal th’s attorney appearing in the case responded: "I
actually spoke to the person she was dating at the tinme that this
al l eged crine happened and it wasn't M. Crawley."” Craw ey argues
on appeal that this information, clearly in the Comopnweal th’'s
possession at the tine of trial, would have served to corroborate
his version of events and to inpeach the testinony of the
conplaining witness. He contends that it would not only have
affected Mchelle's credibility by refuting her testinony that she
had no boyfriend at the time, but it would al so have shown that she
had a notive to fabricate her testinony by concealing from her
boyfri end know edge of her affair with Crawl ey. Further, he says,
it would have corroborated his stated reason for fleeing the scene.’

> In the habeas case, Crawl ey’ s counsel at the crimnal trial filed

an affidavit stating that when the assistant commonweal th’s attorney
stated at the bail hearing that she had spoken to Mchelle’s
boyfriend, "it did not have nuch of an inpact on ne or ny
preparation of Crawl ey’s case at that tine" because he was preparing
a different strategy of defense. Counsel stated that when Mchelle
testified at the trial five nonths later that she had no boyfriend,
he was sure that he did not recall the assistant conmonweal t h
attorney’s remark. He expressed the view, however, that the
Commonweal t h, knowi ng of the boyfriend information, should have
di sclosed it when Mchelle testified.
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Code 8§ 8.01-654(B)(4) permts a habeas court to adjudicate a
petitioner’s clainms based upon the trial record but does not
prohibit the use of affidavits to supplenent the record. Rule
4:1(b)(5) permts limted discovery in habeas cases in the habeas
court’s discretion. The petitioner is not entitled to a plenary
hearing or to any discovery as a matter of right. Yeatts v. Mirray,
249 Va. 285, 289, 455 S.E.2d 18, 21 (1995). Nevertheless, the
habeas court’s authority to adjudicate the issues solely upon the
record is conditioned upon a prelimnary finding that "the

all egations of the illegality of the petitioner’s detention can be
fully determ ned on the basis of recorded matters." Code 8§ 8.01-
654(B) (2).

Here, this Court cannot agree with the habeas court’s
conclusion that the record, as supplenented by trial defense
counsel's affidavit, is sufficient to permt a determ nation that
the information in the Cormonweal th’s possession, if tinely
di scl osed at trial, would not have so affected the fact-finder’s
decision as to lead to a different result. The versions of events
given at trial by Mchelle and by Ctaw ey were in direct conflict
and each version was essentially uncorroborated. Any evidence
tending to add credit to one version and to discredit the other
coul d have had a significant effect.

Crawl ey’ s request for discovery is limted. He seeks
di scl osure of any information in the Conmonweal th’s possession
concerning the name of the boyfriend, contact information for him
and any notes of discussions with himby agents of the Commonweal t h.
I f such information exists and is produced, the habeas court will be
in a better position to determ ne whether (1) Crawl ey’ s clainms can
be "fully determ ned on the basis of recorded matters," or (2)
whet her an evidentiary hearing should be granted,



and (3) whether it is reasonably likely that evidence resulting from
such discovery, if produced at trial, considered in the Iight of the
totality of the evidence before the trial court, would have

led to a different result. See Strickland v. Washington, 466 U. S.
668, 695-96 (1984).

For those reasons, the judgnent appealed fromis reversed and
the case is remanded to the circuit court wth direction to grant
[imted discovery and for further proceedings consistent with this
order.’

This order shall be certified to the said circuit court.

A Copy,

Teste:

original order signed by the
Clerk of the Supreme Court of
Virginia at the direction of the
Court

° Because the case is being reversed on the basis of Crawmey's first
assignment of error, it is unnecessary to address the second.
Accordingly, the Court does not reach Crawley's claimof ineffective
assi stance of counsel at trial.
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