
Case 1:07-cv-0060S-LMB-TCB Document 111 Filed 12/20/2007 Page 4 of 19 

argue that Ebbets was an employee based on the specific 

characteristics of his relationship with Long and Foster. 

1. Virginia Law Governing Real Estate Salespersons 

Under Virginia law, an individual or entity that sells, 

bUys, or negotiates the purchase or sale of real estate is a 

"real estate broker." Va. Code. § 54.1-2~OO. A ureal estate 

salesperson" has an identical function, except he must first . i 

I 
affiliate with a broker before engaging in his profession. ~ § i 

54.1-2101. Both positions require licenses from the Virginia 

Real Estate Board. ~ § 54.1-2106.1(B), (C). 

Various regulatory obligations inure to each party once a 

broker-salesperson relationship is consummated. To avoid a 

conflict of interest, the salesperson must not accept 

compensation from any broker other than his principal broker, nor 

act as an agent for a ,client outside his broker's firm. See 18 

Va. Admin. Code §§ 135-20-270, 135-20-280(2). The salesperson 

must also identify the name of the licensed broker with whom he 

is associated on all advertisements. §§ 135-20-190, 135-20­

290 (4) • 

In turn, the licensed broker must "exercise reasonable and 

adequate supervision of the provision of real estate brokerage 

services by ... salespersons. n § 135-20-160{O). The broker 

must also provide guidance on the handing of escrow deposits, 

compliance with state and federal laws, negotiation and drafting 
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of contracts, mandatory disclosures of the conditions of 

property, and advertising. Id. Finally, Virginia has adopted 

extensive regulations concerning escrow accounts and financial 

records. The broker must maintain, and the salesperson must 

utilize, escrow accounts for deposits and down payments in real 

estate transactions. § 135-20-180. The broker must also possess 

a complete record of financial transactions conducted by his 

firm. § 135-20-185. 

Plaintiffs repeatedly invoke these statutory provisions to 

show Long and Foster's authority to control Ebbets. 

Specifically, plaintiffs argue that because Virginia law vests a 

broker with these legal responsibilities for its salespersons, 

its salespersons are g fortiori employees of their broker. 

Plaintiffs' argument fails to address the statutory 

definition of areal estate salesperson,N which explicitly 

includes "independent contractorN: 

[A]ny person, or business entity of not more than two 
persons . • . who for compensation or valuable 
consideration is employed either directly or indirectly 
by, or affiliated as an independent contractor with, a 
real estate broker, to sell or offer .. to sell, or to buy 
or offer to buy, or to negotiate the purchase, sale or 
exchange of real estate, or to lease, rent or offer for 
rent any real estate, or to negotiate leases thereof, 
or of the improvements thereon. 

Va. Code § 54.1-2101 (emphasis added). The Virginia Real Estate 

Board employs this distinction in its regulations as well. See, 

~, 18 Va. Admin. Code § 135-20-10. Given the clear meaning of 
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the term "independent contractor" in modern legal pa~lance, the 

Court must presume that the use of the term in the statute . 

demonstrates the Virginia General Assembly's endorsement of the 

employee/independent-contractor distinction in the real estate 

profession. Acceptance of plaintiffs' position would read the 

phrase naffiliated as an independent contractor" out of the 

statute. 

Second, plaintiffs conflate the duty of supervision with the 

power to control. Although Long and Foster had a general duty to 

ensure that its salespersons complied with statutory and 

administrative regulations under the Virginia statutory scheme, 

these statutory requirements and administrative regulations do 

not implicate \'the means and method of performing the work." 

McDonald, 486 S.E.2d at 301. They do not dictate the nature of 

the salesperson's relationship with his broker, only that he may 

associate with one broker. They do not control the specific 

content of a salesperson's advertising other than requiring that 

the salesperson identify his affiliated broker. They do not fix 

the percentage of the commission, regulating only how it is to be 

transmitted after the contract is finalized. 

Contrary to plaintiffs' suggestion, the Virginia statutory 

scheme does not create a de facto master-servant relationship 

between a real estate broker and a salesperson. Instead, these 

regulations set out broad boundaries within which salespersons 
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may operate and place the on~s on the brokers to ensure 

complianoe. They do not, however, implicate the time, place, and 

manner in which a salesperson may solicit buyers, negotiate a 

deal, or execute an agreement. Whether a particular salesperson 

is an employee of a broker or affiliated as an independent 

contractor turns on the unique oiroumstances of the salesperson's 

relationship with his broker. 

2. Ebbets's Written Contraot With Long and Foster 

The virginia Supreme court has offered the following 

guidance on the "power to control" inquiry: 

[T]he rule of respondeat superior rests on the power of 
control and direction, which must be as proprietor, in 
the sense of stopping the work or of- continuing it, and 
determining the way it shall be done, with reference to 
the method of reaching the result, and not merely the 
result to be reached . 

Coker v. Gunter, 63 S.E.2d ~5, ~6 (Va. 1951); ~ also Norfolk & 

W.	 Railroad Co. v. Johnson, 154 S.E.2d 134, 136 (Va. 1967) 

("[T]he crucial question is whether the Railroad had the right to 

control not merely results but the progress and details of the 

work."). The employing party need not hav.e actually exercised 

this control, so long as it retained the discretion to do so. 

See McDonald, 486 S.E.2d at 301. 

To ascertain the relationship between Long and Foster and 

Ebbets, the Court must "examine the written contract between the 

parties and the evidence concerning performance under that 

contract." Richmond Newspapers. Inc. v. Gill, 294 S.E.2d 840, 
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843 (Va. 1982) • When these sources are considered, the Court 
---_ ..,. -_ ....... _.
 

easily concludes that Ebbets was acting a:;ii an independent 

contractor on the day in question. 

The title of the contract, "Broker-Associate Independent 

Contractor Agreement," clearly demonstrates that the intent of 

the parties was to establisp an independent contractor rather 

than an employer/employee relationship. 

Furthermore, Clause Five of the independent contractor 

agreement sets forth the limited extent of Long and Foster's 

control over how Ebbets was to perform his work: 

CERTAIN RESPONSIBILITIES. Associate agrees to work 
diligently and with his/her best efforts to sell, lease 
or rent any and all real estate listed with Broker in 
jurisdictions where Associate is licensed, to solicit 
additional listings , clients and customers for said 
Broker I and otherwise to serve the pUblic in real 
estate transactions and to promote the mutual benefit 
of the parties. . . . Associate shall not, however, be 
required to maintain any fixed schedule or minimum 
number of hours of work; while Associate shall not be 
required to attend any sales training or similar 
meetings, Associate is encouraged to do so in order for 
Associate to maintain his/her professional competency. 

The import of the provision is clear. Long and Foster had llQ 

authority to .control Ebbets' schedule, to insist that he carry a 

minimum workload, or to command his presence at company meetings. 

Rather, it could only demand his best efforts to solicit 

listings, clients I and contracts - i.e., the end product. This 

hands-off association is the sine ~ non of an independent 

contractor relationship. 
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When pressed to explain this language at oral argument, 

counsel for plaintiff Josef Hesse repeatedly insisted that Long 

and Foster could alter its Policy Manual at a whim and demand 

Ebbets' participation at meetings, insist on his presence at the 

office, and mandate that he perform minimum monthly hours or 

sales. 3 This positi~n ignores Clause Eighteen of Ebbets's 

contract, which explicitly identifies the contract, not the 

Policy Manual, as the document governing Ebbets's obligation and 

states that any conflict between the contract and the Policy 

Manual shall be resolved in favor of the contract. 4 An attempt 

by Long and Foster to mandate that Ebbets accept a fixed work 

schedule would violate the clear language of Clause Five. 

Finally, the contract contains broad indemnification 

provisions in Clauses Nine and Thirteen. In a traditional 

master-servant relationship, the master indemnifies the servant 

for any action taken on his behalf. See Restatement (Second) 

Torts § 886B(2) (h). Put succinctly, the master accepts liability 

in exchange for his power to control. However, Long and Foster's 

relationship with Ebbets presents the opposite scenario. Under 

J The Policy Manual's prov~s~ons, which are binding on
 
salespersons, are "subject to change in the overall best
 
interests of Long & Foster."
 

4 Clause Eighteen provides: "In the event there is any such 
conflict between said Long & Foster Real Estate, Inc., policy 
Manual, written Company memoranda and this Agreement, then this 
Agreement shall control but only to the extent of any such 

. conflict." 
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his contract, Ebbets agreed to ingemnify Long and Foster for his 

conduct as a salesperson, explicitly including any liability 

arising out of Ebbets' operation of his vehicle. 

A plain reading of these indemnification provisions with 

Clause Five shows that Long and Foster expressly disclaimed any 

power to control- the means and manner in which Ebbets sold real 

estate and that Ebbets expressly granted broad indemnification to 

Long and Foster for the means and manner of his real estate 

sales. The Court finds this circumstance to be strongly, if not 

conclusively, indicative of an independent contractor 

relationship 

3. Long and Foster's Policies and Practices 

The Court's conclusion is confirmed by an examination of 

Long and Foster's policies and practices with respect to its 

salespersons, or "associates,H at the time of the accident. Each 

associate set his own hours. Long and Foster did not require an 

associate's presence in the office, nor did it keep track of when 

he was in the office. Brouwer Dep. 44; Ebbets Dep. 56. Also, 

Long and Foster did not keep track of its associates' 

appointments schedules. Brouwer Dep. 81-82. The managing broker 

would conduct periodic informal reviews with his associates, but 

did not get involved in their day-to-day activities. Brouwer 

Dep. 108, 115. 

Long and Foster did not have rules or guidelines about the 
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display of properties or the solicitation of new customers. Each 

individual associate could decide how to advertise properties and 

how to solicit clients. Brouwer nep. 19. Unless pre-approval 

was secured from the managing broker, the associate was 

financially responsible for any work or improvements ordered on a 

property l~sting. PM 30. 

Associates generated their own listings. Nash Dep. 13. The 

seller and associate would negotiate the listing contracts. Only 

at a later point in the process would the managing broker review 

the contract and sign it. Nash Dep. 18-19. 

Long and Foster did not issue work assignments to its 

associates. Although some associates performed "desk duty," 

which involved handling general phone inquiries to the office, 

the desk duty was voluntary. Nash Dep. "127. Long and Foster did 

not restrict its associates to particular territories to avoid 

competition. Brouwer Dep. 16; PM 28. 

Long and Foster provided boilerplate forms drafted by the 

Northern Virginia Association of Relators in accordance with 

state and federal laws. Brouwer Pep. 23-24, Nash Dep. 120-21. 

Although associates were encouraged and/or instructed to use 

those forms to ensure compliance and efficiency, they could 

insert special modifications or contingencies when necessary. 

Brouwer Dep. 132-33i Nash Dep. 22-23, 121. Long and Foster would 

review all contracts to ensure that the required information was 
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present. Brouwer Dep. 23; Nash Dep. 20. 
..- -.-~. - ---~. _.- ~ -_ .. , 

Although Long and Foster provided associates with "for sale" 

signs, which displayed the associate's name and "Long and 

Foster," the associates bore the sole responsibility of 

maintaining these signs and any brochure boxes placed on their 

properties. Brouwer Dep. 77-78. Associates were free to 

contract with third parties to perform these services. Brouwer 

Dep. 80; Ebbets Dep. 125-26. The decision to use a lock box was 

left to the associate, who was responsible for purchasing or 

leasing it. Brouwer Dep. 91; PM 30. 

An associate could take out individual advertisements in 

local newspapers and magazines, so long as he identified his 

affiliation with Long and Foster as his licensed broker. Brouwer 

Dep. 110, 112. Long and Foster retained the right to review this 

advertising. PM 29. 

Associates used their own vehicles to conduct business .. 

Ebbets Dep. 100. Company policy (and the associate's contract) 

required that an associate keep a minimum liability policy of 

$250,000 per person, $500,000 per accident. PM 9. 

Although Long and Foster established minimum commissions for 

real estate transactions, PM 39, in practice, managers allowed 

associates to negotiate their own commission rates for each 

listing. Brouwer Dep. 22; Nash Dep. 75; Ebbets Dep. 113. Long 

and Foster then took a percentage of that commission as set out 
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in the Commission Schedule. It did not award any other 

compensation or bonuses, Nash "Dep. 37. 

Under Ebbets' contract, either party could terminate the 

relationship at any time by written notice. If Ebbets's 

affliation with Long and Foster ended, his license would be 

returned to the virginia Real Estate Board, which could then 

reassign it to another licensed broker. Nash Dep. 29. His sales 

contracts would remain with Long and Foster, but he would receive 

his full commission. Nash Dep. 38. 

Each associate could maintain an expense account with Long 

and Foster for advertising, expenses, and errors and omissions 

insurance. Brouwer nep. 95. However, he could also purchase 

these items directly. rd. If expenses were b~lled to the 

expense account, Long and Foster would deduct the amount from the 

associate's commission. s Nash Dep. 110. 

As a matter of state law, associates were required to attend 

continuing education courses. Although Long and Foster made such 

courses available, it did not mandate them. An associate could 

register for any company's course, so long as it was state 

approved. Nash Dep. 41. Also, Long and Foster charged a fee to 

its associates to attend its seminars. Nash Dep. 42. It did not 

keep track of its associates' hours. Brouwer Dep. 40-41. 

, Long and Foster did reimburse its associates for certain 
expenses - postage, long distance telephone calls, tuition for 
license, and customer gifts under $5. See POlicy Manual 46. 
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Long and Foster offered associates the ability to use its 

internet site and a company email address, however, associates 

were permitted to use third party websites instead, and many did. 

Brouwer Dep. 31. 

Although Long and Foster retained some control over the 

working conditions of its associates, much of which was mandated 

by state law, its associates retained substantial authority to 

conduct their sales activities - to choose their work hours, to 

select their clients, to generate their listings, to display 

their properties, to advertise their services, and to close 

deals.' Long and Foster reviewed their contracts to ensure 

compliance with state law and company policies, but it had almost 

no involvement in the day-to-day work of its salespersons. 

Plaintiffs' repeated hypotheticals about how Long and Foster 

might revise its policies in the future to demand greater control 

over its salespersons are unhelpful. Although the Long and 

Foster policy manual was subject to revision at any time, the 

Court must examine the policies and practices in existence at the 

time of the accident. See Coker, 63 S.E.2d at 16 (UThe answer, 

as we shall see, is to be found bY ascertaining which one had the 

power of control over Minggia at the time of the accident. U 
) 

60f particular note, "associates are free to farm any area 
they wish. u PM 28. If it had the "power to control" its 
associates' affairs, as plaintiffs contend, one would expect a 
more centralized effort by Long and Foster to coordinate its 
associates' efforts. 
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(emphasis added). 

Plaintiffs' other citations to Long and Foster policies in
 

effect at the time of the accident are not persuasive. Those
 l 
policies are, at best, tangential to the wo~k of a salesperson or I

i, 

are taken out of context. For example, plaintiffs repeatedly 

highlight company policies that prohibited associates from 

conducting real estate business for another broker and required 

them to identify ftLong and Foster" in advertisements. As 
'1 

discussed above, Virginia law requires salespersons to affiliate 

with a licensed broker when conducting their affairs and identify 

that affiliation. These Long and Foster policies simply define 

who Ebbets can work for, but say nothing about the time, place, 

and manner in which he conducts his business. with respect to 

the advertising policies, there is no evidence in the record to 

show that Long and Foster ever exercised any control beyond 

ensuring that its name and logo were properly displayed. 

Plaintiffs also argue that Lopg and Foster required its 

associates to carry errors and omissions insurance and auto 

insurance, to dress appropriately, and to not use alcohol or 

drugs in the work place. The Court does not find that these 

policies materially constrain the manner in which an agent 

conducts his business other than to impose minimum standards of 

conduct that are generally accepted in any professional 
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environment, not unique to the real estate £ield. 7 

Plaintiffs also emphasize that salespersons were expected or 

instructed to use stock forms when drafting their listing and 

sales contracts. Again, plaintiffs fail to explain how, through 

these forms, Long and Foster controlled its associates' 

activities. The forms provided boilerplate language, designed to 

ensure that the contract complied with applicable laws and 

contained all the essential terms of a contract. It is 

undisputed that agents retained authority to insert modifications 

or contingencies. See Nash Dep. 121. 

Finally, at oral argument and in his brief, counsel for 

Doerte Hesse recited a long list of Long and Foster policies 

relating to its salespersons I use of the company-provided office, 

phones, copiers, computers, etc., which require, for example, the 

salesperson to document his presence after normal business hours, 

turn off the lights upon leaving the office, accurately transfer 

·phone calls, avoid parking in spots frequented by customers, and 

limit personal phone calls. Counsel also emphasized Long and 

Foster's right to monitor associates' emails and internet 

'In a similar vein, plaintiffs"highlight Long and Foster's
 
policy of preventing telephone solicitations before 8 a.m. or
 
after 9 p.m., prohibiting the use of automatic dialing systems,
 
and requiring each office to maintain a ~Do Not Cal~n list. ~
 

PM 16. These policies were enacted to comply with the basic
 
requirements of the Telephone Consumer Protection Act l see 47
 
U.S.C. § 227, and do not materially constrain the work of a
 
salesperson.
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Ebbets's liability! to be scheduled in th~ ne~r future. ; 
..__._ _--_.-._--_._-_ - "_. - _. _ _.. '. .. .. -"'--' _..... .. . . _..-_. _ -.._----_._-_ .. _.---_._--_.------_.._._---- -------_._--_.._- -j 

The Clerk is directed to forward copies of this Order and 

the accompanying Memorandum Opinion to counsel of record. 
. "1:!1. 

Bntered this ~ day of December, 2007. 

lS/~ 
Alexandria, Virginia 


