


court’s holding that Phase I should focus on establishing a
hostile work environment through a purely objective inquiry.
The court held that *[i]f a company engages in a pattern or
practice which is proved by an objective test . . . then the
EEOC can and should be able to obtain injunctive relief,
regardless of whether some of the individuals may have no
subjective objection to the harassing conduct.” Id.

The Mitsubishi court also agreed with the Jenson court that

shifting the burden of proof to the defendant after the EEOC
demonstrates a prima facie case would be an inappropriate
extension of the pattern or practice model to hostile work
environment claims:

Shifting a burden of proof does not work in
a pattern or practice action for sexual
harassment, because individual relief for
gexual harassment . . . still requires a
plaintiff to prove that she was subjectively
harmed by the harassing conduct

Proof of subjective harm is not relevant to
the pattern or practice case and cannot be
admitted at Phase I. Therefore, to presume
liability and shift the burden of proof to
an employer 1in Phase II, without requiring
an individual to make her subjective
showings, would presume away an individual's
burden of proof on elements essential to the
establishment of dindividual 1liability for
sexual harassment

Id. at 1077. However, the court determined that shifting the

burden of production was appropriate. Id. at 1078. Otherwise,

the individual cases would be “effectively disassociate[d from]
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the pattern or practice case . . . so that there would be no
benefit . . . from a pattern or practice finding.” Id.

An individual plaintiff need only testify that “she found
the alleged conduct to be hostile or abusive” to satisfy the
subjective elements of a sexually hostile work environment
claim. Id. It then becomes the employer’s burden to come
forward with evidence demonstrating the conduct was welcomed.

The Mitsubishi court therefore reasoned, “[t]he burden of coming

forward with evidence to challenge the plaintiff’s assertion
that the alleged harassment was ‘unwelcome’ has always been on
the employer.” Id. Shifting the burden of production is
“consistent with the realistic expectation that it is the
employer, not the female employee, who will be in the best
position to produce such evidence.” Id. at 1079. However, in
the absence of an employer’s individual defense, “one can
‘presume’ from an objective pattern or practice finding that the
working environment, as a whole, is hostile, and that most women
would also find such an environment subjectively hostile.” Id.
(footnote omitted).

Based on the foregoing, the Mitsubishi court concluded that

the goal of Phase II is “to determine which of the women are
actually part of the ‘affected class.’'” Id. at 1079 (citing

Teamsters, 431 U.S. at 331 n.6). The burden of production

18



therefore should shift “to the employer on the subjective prong”
to prove the conduct was welcomed. Id. at 1078. Nevertheless,
the ultimate burden of persuasion rests “on those class members
who have been challenged with elimination” from the affected
class—they must persuade “the trier of fact that they were

subjectively affected.” 1Id. at 1081.

(c¢) This Court’s Approach

This Court finds the Mitsubishi burden-shifting approach

persuasive and consistent with Title VII. The Court therefore
concludes that in Phase I, the EEOC must demonstrate harassment
that is (1) based on sex; (2) sufficiently severe or pervasive
to alter the terms or conditions of a reasonable person’s
employment and to create an abusive work environment; (3)
unwelcome from the standpoint of a reasonable woman; and (4)

imputable on some factual basis to the employer. Cf. Jenson,

824 F. Supp at 876; Spicer, 66 F.3d at 710; Mitsubishi, 990 F.

Supp. at 1073. Demonstrating a pattern or practice of sexual
harassment in this manner may entitle the EEOC to appropriate
declaratory and injunctive relief authorized by Title VII. See
42 U.S.C. § 2000e-5(g)(1). In Phase II, the burden of

production shifts to Burlington to demonstrate a former employee

seeking individual relief welcomed the sexually harassing
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conduct. See Mitsubishi, 990 F. Supp. at 1079. To recover

damages for an individual, however, the EEOC must carry the
ultimate burden of proving that the sexual harassment was
unwelcome to the individual for whom relief is sought and that
the individual subjectively found the harassment so severe or
pervasive as to alter her employment and create an abusive work

environment. Cf. Harris, 510 U.S. at 22 (holding Title VII

allows recovery “[s]o long as the environment would reasonably
be perceived, and is perceived, as hostile or abusive”) (citing

Meritor, 477 U.S. at 67)).

3. The Statute of Limitations Limits Recovery in Phase II
but Does Not Bar Testimony in Phase I

Burlington argués that the EEOC cannot recover monetary
damages for Ms. Ritchie, Ms. DeSimone, and Ms. DeFeo because
their allegations involve conduct that occurred more than 300
days prior to February 19, 2004, i.e., the date Ms. Trudil filed
her charge with the EEOC. There is no dispute that Ms. Ritchie
and Ms. DeSimone were no longer employed by Burlington at this
time, and Ms. DeFeo admits that she did not experience any
harassment after March 2003.

The EEOC argues that the ability to seek relief for a class
is inherent to its role as an agency charged with enforcing

Title VII. Because this case presents a “continuing violation,”
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the EEOC asserts that the Court should follow the lead of the

Mitsubishi and Dial cases and hold that no statute of limitation

should limit recovery for any member of the class. See

Mitsubishi, 990 F. Supp. at 1084-88; Dial, 156 F. Supp. 2d at

968. Although the Supreme Court has held that individual
hostile work environment claims are timely when at least one
component incident occurs within the 300-day filing period, it
has not addressed the continuing violation doctrine in the

context of pattern or practice cases. See Morgan, 536 U.S. at

115 n.9 (“We have no occasion here to consider the timely filing
question with respect to ‘pattern-or-practice’ claims . . . .”").

Although this Court found the Mitsubishi and Dial cases

persuasive in determining whether sexual harassment can be
proven through the pattern or practice model, it aisagrees with
their holding on the statute of limitations. Accepting the
EEOC’s argument would contravene the text of the statute and
frustrate the legislative policies behind Title VIT.

Section 707 of Title VITI provides that all pattern or
practice actions “shall be conducted in accordance with the
procedures set forth in section 2000e-5 [§8 706] of this title.”
42 U.S.C. § 2000e-6(e). “Rules regarding statutes of
limitations are paradigmatic ‘procedures.’ Thus a literal

reading of the text would indicate that pattern or practice
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suits under § 2000e-6(e) ‘shall be conducted in accordance with

the’” applicable limitations period prescribed in § 706. EEOC

v. Optical Cable Corp., 169 F. Supp. 2d 539, 546 (W.D. Va.

2001).

Judge Jackson Kiser of the United States District Court for
the Western District of Virginia has commented on the conflict
between the statute of limitations and the nature of a pattern
or practice case. Id. He stated, “[bly definition, a pattern
and practice of discrimination will always constitute a
continuing violation. Thus, we have a statute of limitations
that applies to pattern and practice cases, but because of the
court-made continuing violation doctrine, the statute is
nullified.” Id. at 549. The EEOC asks this Court to sanction
this nullification because “an employer that maintains a
continuing violation neither deserves nor obtains repose.”

(P1l.’s Mem. Opp. Summ. J. 22 (citing Dial, 156 F. Supp. 2d at

968)). However, the Supreme Court recently observed that the
courts must be “[rlespectful of the legislative process that
crafted” the filing deadlines and “repeatedly rejected
suggestions that [a court] extend or truncate Congress’

deadlines.” Ledbetter v. Goodyear Tire & Rubber Co., 127 S.Ct.

2162, 2170 (2007).
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The EEOC'’s special statutory mandate does not entitle it to
“expand substantive rights, such as reviving stale claims” that

would not otherwise be actionable under Title VII. See EEOC v.

Custom Cos., Nos. 02 C 3768, 03 C 2293, 2004 WL 765891, at *10-

11 (N.D. I11. Apr. 7, 2004). On the contrary, the EEOC’s
ability to secure enforcement of Title VII on behalf of the
public is primarily served through its ability to secure
injunctive relief, not bootstrapping individual damage claims
into the EEOC’s enforcement action. Id. The Court therefore
holds that only those class members experiencing injury within
the 300-day limitations period will be entitled to individual
relief at trial. The only former Burlington employee that
gsatisfies this requirement is Ms. Trudil, Ms. Gant and Ms.
Robinsgon.

Although Ms. Ritchie, Ms. DeSimone, and Ms. DeFeo may not
recover damages in Phase II, evidence of the sexual harassment
they allegedly experienced nonetheless may be introduced in
Phase I of the trial.

[A] hostile environment claim involves one
unlawful employment practice that can be
comprised of a series of separate incidents.
As long as one component incident occurred
within the applicable limitations period,
every component incident of the hostile
environment may be considered for purposes

of liability regardless of when those events
occurred.
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Wilkinson v. Rumsfeld, 100 F. App’x 155, 158 (4th Cir. 2004)

(internal citation omitted) (citing Morgan, 536 U.S. 101, 115

(2002)); accord White v. BFI Waste Servs., LLC, 375 F.3d 288,

293 (4th Cir. 2004); Gilliam v. S8.C. Dep’t of Juvenile Justice,

474 F.3d 134, 142 (4th Cir. 2007).

4. Each Woman Testifying in Phase I Need Not, By Herself,
Present a Prima Facie Case
Burlington also argues that, in order to present testimony
that sexual harassment was its standard operating procedure,
each affected woman must be able to present a prima facie case
by herself. However, the Supreme Court rejected this position

in Franks v. Bowman, 424 U.S. 747, 772 (1976). The Court held

that each plaintiff need not individually prove all elements of
disparate treatment in order to establish an overall pattern or
practice of discrimination. Id. Because a pattern or practice
case focuses on the emplover’s policy as it affects the total
working environment, Burlington may not balkanize each woman’s
individual experience to prevent the aggregate impact from

rising to a Title VII violation. As the district court in

Mitsubishi aptly observed:

An individual’s personal experience of
sexual harassment 1s part of the larger
context 1in which she works. Although she
may be the target of only one or two
incidences of harassment by an individual,
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these incidences are part of a pattern of
conduct by the employer that is actionable.
The individual claimant is, therefore, not
only a wvictim of the individual acts of
discrimination perpetrated by the harasser
within the plant, but she is also the victim
of a systemic policy of tolerance by the
company . It 1s this systemic policy,
together with the individual acts of
harassment, for which the employer is liable
in Phase II, because it is the policy which
makes the perpetration of the individual
conduct possible.

990 F. Supp. at 1081. Courts must scrutinize the totality of
the circumstances “of the entire hostile work environment and
refrain from carv|[ing] the work environment into a series of

discrete incidents and then measur[ing] the harm occurring in

each episode.” Burns v. McGregor Elec. Indus., 955 F.2d 559,

564 (8th Cir. 1992), rev’d on other grounds, 989 F.2d 959 (8th

Cir. 1993).

5. A Reasonable Jury Could Conclude Burlington’s Alleged
Conduct Was Severe or Pervasive Under § 707
Burlington argues that its alleged conduct, even 1f proven
at trial, was not severe or pervasive enough to demonstrate a
pattern or practice of sexual harassment. “The ‘severe or
pervasive’ element has both subjective and objective

components.” Ocheltree v. Scollon Prods., Inc., 335 F.3d 325,

333 (4th Cir. 2003) (citing Harris, 510 U.S. at 21-22).

Burlington disputes the objective component of the test.
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To determine whether the work environment was objectively
hostile, “we consider all of the circumstances, including ‘the
frequency of the discriminatory conduct; its severity; whether
it is physically threatening or humiliating, or a mere offensive
utterance; and whether it unreasonably interferes with an

employee’s work performance.” Id. (citing Harris, 510 U.S. at

23). In order to prevail on this element in a pattern or
practice case, a reasonable jury must be able to find that the
conduct alleged was Burlington’s “standard operating procedure
[--]1 the regular rather than the unusual practice.” See
Teamsters, 431 U.S. at 336.

Although “Title VII was not designed to create a federal

remedy for all offensive language and conduct in the workplace, ”

Hopkins v. Balt. Gas & Elec. Co., 77 F.3d 745, 754 (4th Cir.

1996), and it is not a “federal guarantee of refinement and

sophistication in the workplace,” Hartsell v. Duplex Prods.,

Inc., 123 F.3d 766, 773-74 (4th Cir. 1997), the recurring acts

of Mr. Swartz and Mr. Leming, if proven, suggest that Burlington
was the sort of environment that was “hellish for women,” and
rose above “the ordinary tribulations of the workplace.”
Ocheltree, 335 F.3d at 333 (internal gquotation marks and
citation omitted). Without restating all of the facts described

above, a jury reasonably could conclude that women were

26



repeatedly subjected to objectifying discussionsgs of their
private body parts, lewd jokes, offensive language,
inappropriate sexual inquiries, and opportunistic groping. This
case is unlike Hartsell, 123 F.3d at 773, where the court found
that four isolated remarks were insufficient to create a jury
question of severity or pervasiveness. The multiple incidents
alleged by all six women suggest that this conduct was
Burlington’s regular, rather than unusual, practice.
Burlington’s attempt to explain Mr. Swartz'’s measurement of
Ms. Ritchie and Ms. DeSimone’s breasts by arguing there was a
valid business justification (demonstrating “proper” technique
for fitting a radiation-protective apron) simply illustrates
that the facts surrounding the “severe or pervasive” element are
in dispute. A jury can best decide whether Mr. Swartz’s alleged
business justification was essentially a pretext for sexual

harassment. See Smith v. First Union Nat’l Bank, 202 F.3d 234,

243 (4th Cir. 2000) (*[Wlhether harassment was sufficiently
severe or pervasive is ‘quintessentially a question of fact’ for

the jury” (citing Beardsley v. Webb, 30 F.3d 524, 530 (4th Cir.

1994))) .
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B. The EEOC Has Presented a Prima Facie Case Under § 706

Because the EEOC proceeds under § 706 on behalf of Ms.
Trudil, it must demonstrate she has a prima facie case for a

hostile work environment due to sexual harassment. See Spicer,

66 F.3d at 710. The Court is satisfied that the EEOC has done
so for purposes of summary judgment.

First, the EEOC has alleged and supported with statements
from Ms. Trudil’s deposition that Burlington’s conduct was
unwelcome. Burlington does not contest this.

Second, the EEOC has supported its allegations that Mr.
Swartz and Mr. Leming treated Ms. Trudil the way they did
because of her sex. The EEOC has provided examples of sexual
conduct directed towards her and evidence of generally abusive
behavior toward women (including Ms. Trudil) that was not
similarly directed toward men. Burlington argues that gender-
based animosity not clearly sexual in nature is outside Ms.
Trudil’s charge and therefore should be disregarded. This Court
will not “divid[e] conduct into instances of sexually oriented
conduct and instances of unequal treatment, then discounting the
latter category of conduct, thereby robbing instances of gender-

based harassment of their cumulative effect.” See Berry v.

Delta Airlines, Inc., 260 F.3d 803, 810-11 (7th Cir. 2001).

Furthermore, the EEOC’s lawsuit must be supported by “any
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discrimination stated in the charge itself or developed in the
course of a reasonable investigation of that charge, provided
such digcrimination was included in the reasonable cause

determination of the EEOC.” EEOC v. Gen. Elec. Co., 532 F.24

359, 366 (4th Cir. 1976). This requirement has been satisfied
here because sexual harassment includes conduct inflicted
because of the victim’s gender. Sexual harassment occurs
“[wlhen the workplace is permeated with discriminatory

intimidation, ridicule, and insult,” Oncale v. Sundowner

Offshore Servs., 523 U.S. 75, 78 (1998) (internal quotation

marks and citation omitted), and is not always based necessarily
on sexual connotation, but rather on “whether members of one sex
are exposed to disadvantageous terms or conditions of employment
to which members of the other sex are not exposed.” Id. at 80.
“[Hlarassing conduct need not be motivated by sexual desire to
support an inference of discrimination on the basis of sex.”

Id.; see also Berry, 260 F.3d at 810-11.

Third, the EEOC has forecast enough evidence to survive
summary judgment for the “severe or pervasive” element of Ms.

Trudil’s charge.® Burlington contends that a reasonable woman

8Tt is unclear whether, in the Fourth Circuit, harassing
conduct directed at other members of Ms. Trudil’s protected
class may be relied on to demonstrate severity or pervasiveness.
This Court relies only on conduct directed at Ms. Trudil even
though some circuits have accepted third-party evidence if it
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would not have found its conduct so severe or pervasive as to
aétually alter her working environment. The Court concludes
that this case is not unlike other cases in which the Fourth
Circuit has found the “gsevere or pervasive” standard satisfied.

For example, in Anderson v. G.D.C., Inc., 281 F.3d 452, 459 (4th

Cir. 2002), the court found that a female who “was subjected, on
a daily basis, to verbal assaults of the most vulgar and
humiliating sort” had “ungquestionably” submitted sufficient

evidence to reach a jury. Similarly, in EEOC v. R&R Ventures,

244 F.3d 334, 340 (4th Cir. 2001), the Fourth Circuit concluded
that the work environment was sufficiently severe or pervasive
when a female employee was subjected to inappropriate sexual

remarks and comments about her breasts and buttocks on a daily

basis. See also Smith, 202 F.3d at 243 (observing severity and

pervasiveness is “‘quintessentially a question of fact’ for the

jury” (quoting Beardsley, 30 F.3d at 530)).

affected the plaintiff. See, e.g., Hall v. Gus Constr. Co., 842
F.2d 1010, 1015 (8th Cir. 1988) (sexual harassment directed at
employees other than plaintiff was relevant to the question of
severity and pervasiveness); Leibowitz v. N.Y. City Transit
Auth., 252 F.3d 179, 190 (2d Cir. 2001) (“Because the crucial
ingquiry focuses on the nature of the workplace environment as a
whole, a plaintiff who herself experiences discriminatory
harassment need not be the target of other instances of
hostility in order for those incidents to support her claim.”)
(internal quotation marks and citation omitted). But see Patt
v. Family Health Sys., Inc., 280 F.3d 749, 754 (7th Cir. 2002)
(*'*[S]lecond-hand’ harassment is obviously not as great as
harassment directed toward [the plaintiff] herself”).
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Fourth, the EEOC has demonstrated that the conduct of Mr.
Swartz and Mr. Leming, as President and Vice-President of the
company, respectively, was imputable to Burlington under common

law agency principles.

C. The Faragher-Ellerth Affirmative Defense Does Not Entitle
Burlington to Summary Judgment

Burlington attempts to invoke the Faragher-Ellerth

affirmative defense, because it allegedly maintained a policy
against sexual harassment that provided a process for

complaints. See Faragher v. City of Boca Raton, 524 U.S. 775

(1998); Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998).

The Faragher-Ellerth defense is ostensibly available to an
employver “for an actionable hostile environment created by a
supervisor with immediate (or successively higher) authority
over the employee” in the absence of a “tangible employment
action.” Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765.
“The defense comprises two necessary elements: (a) that the
employer exercised reasonable care to prevent and correct
promptly any sexually harassing behavior, and (b) that the
plaintiff employee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the employer
or to avoid harm otherwise.” Faragher, 524 U.S. at 807;

Ellerth, 524 U.S. at 765.
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Relying on the Faragher-Ellerth defense, Burlington

contends that it cannot be held liable for the alleged incidents
of sexual harassment because the claimants never filed formal
complaints. However, this defense is not available as a shield
from liability for harassing conduct that is performed by
owners, such as Mr. Swartz. PFaragher, 524 U.S. at 789-90. He

is essentially a proxy for the company. See id.

Burlington cites EEOC v. Bud Foods, LLC, Civil Action No.

5:04CV156, 2006 WL 2265291, at *12 (W.D.N.C. Aug 7, 2006), for
the proposition that the “proxy” theory adopted above has not
been endorsed by the Supreme Court. The district court in that
case stated, “although the Faragher Court commented on the proxy
doctrine, this reference was limited to a historical context and
was not mentioned within the holding of the Faragher decision.”

Id. (citing Faragher, 524 U.S. at 789).

To characterize the Supreme Court’s discussion of the
“‘proxy” doctrine as mere historical commentary is an
insufficient basis on which to disavow the theory. The Supreme
Court’s “historical” discussion arose in the context of
justifying the absence of standards for imputing liability to

the employer in Harris v. Forklift Systems, Inc., 510 U.S. 17,

19 (1993). Faragher, 524 U.S. at 789. The Faragher Court

explained that it was not “exceptional” that these standards
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were not at issue in Harris because, “the individual charged
with creating the abusive atmosphere was the president of the
corporate employer, who was indisputably within that class of an
employer organization's officials who may be treated as the
organization’s proxy.” Id. (citations omitted). After its
discussion of the proxy theory, the Court noted that Meritor

Savings Bank put its imprimatur on the “soundness of the results

in these cases (and their continuing vitality).” Id. at 791.
Then the Court announced, “Meritor's statement of the law is the
foundation on which we build today.” Id. at 792.

As outlined above, the Faragher Court expressly
acknowledged the validity of the proxy theory and refused to
abrogate the doctrine in its holding. Accordingly, the

Faragher-Ellerth affirmative defense is not available for Mr.

Swartz’s conduct,’ which is directly imputable to Burlington.

° The Faragher-Ellerth affirmative defense does not entitle
Burlington to summary judgment for claims related to Mr.
Leming‘’s conduct because Burlington concedes that the women he
allegedly harassed (Ms. Trudil and Ms. Robinson) did not receive
copies of Burlington’s sexual harassment policy (Def’s Reply
Mem. Supp. Summ. J. 17, 18).

33



III. Conclusion

For the reasons set forth above, the Court previously
entered an Order (Docket No. 18) DENYING Burlington’s Motion for
Summary Judgment.

The Clerk is DIRECTED to forward a copy of this Opinion to
all counsel of record.

IT IS SO ORDERED.

/s/
Walter D. Kelley, Jr.
UNITED STATES DISTRICT JUDGE

Norfolk, Virginia
March 3, 2008
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