
1 The Court observes that this Motion combines requests for two forms of relief, to obtain
approval of the Court to sell property free and clear of liens pursuant to 11 U.S.C. § 363(f) and to
obtain a determination of the extent of the mortgagee’s lien, the latter of which ordinarily should
be sought in an adversary proceeding pursuant to Bankruptcy Rule 7001(2).  Saxon has not
objected to the Motion on procedural grounds and therefore the Court, for reasons of judicial
economy, the minimization of the legal expenses being incurred by the parties, and their implied
consent to such procedure, will rule upon both issues.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION 

IN RE: )
ROGER LEE DAVIS, SR.   )
BONNIE M. DAVIS, ) CHAPTER 13

)       
Debtors. ) CASE NO. 04-03519

MEMORANDUM OPINION

The matter before the Court is the Debtors’ Motion to Sell Free and Clear of

Liens and Determine Payoff of Claim1 and the Objection filed by Saxon Mortgage Services, Inc. 

This matter was noticed originally for a hearing on November 5, 2007, has been continued twice

at the request of the parties and was finally heard on January 7, 2008 and taken under

advisement.  After due consideration of the facts and circumstances of this case, the Court, for

the reasons noted below, concludes the Motion should be granted.

FINDINGS OF FACT

The Debtors filed their petition under chapter 13 of the Bankruptcy Code on

August 8, 2004.  On Schedule D, Debtors list Saxon Mortgage Services, Inc. (“Saxon”) as a

secured creditor with a deed of trust on their primary residence in the amount of $89,648.05. 



2 This Order provided as follows with respect to any sale by the Debtors of their property
following confirmation of Plan during the case: “Debtor shall not . . . dispose of any property out
of the ordinary course of business without prior approval of the Trustee or leave of Court.” 

3 Debtors’ Second Amended chapter 13 Plan dated December 22, 2006 and confirmed by
Order of this Court on January 25, 2007, their only other confirmed Plan, gives Saxon’s claim
the same treatment.  The Third Amended Plan, which is awaiting confirmation, proposes to sell
the property and pay Saxon’s claim in full. 

2

Debtors’ Amended chapter 13 Plan was filed on October 13, 2004 and confirmed by Order2 of

this Court on February 8, 2005.  The Plan3 proposed that the Debtors would pay Saxon $856.71

directly per month starting in October 2004.  

On January 16, 2006, Saxon filed a Motion for Relief from Stay asserting that the

Debtors were in arrears for four monthly post-petition mortgage installments for a total

deficiency of $4,371.68, which included $800.00 for “[b]ankruptcy fees and costs” and four late

charges.  Attached to the Motion for Relief was the mortgage note dated August 25, 2003, which

was in the original amount of $90,000.00 with a yearly interest rate of 9%.  The note indicates

that Debtors agreed to pay the monthly amount of $724.16 on the first of the month starting on

October 1, 2003 and continuing for thirty years until the last payment to become due on

September 1, 2033.  In the Consent Order Modifying Relief from Automatic Stay dated March

30, 2006 resolving the Motion for Relief, the Court ordered the Debtors to make all regular

monthly post-petition mortgage payments beginning in April 2006 as they become due, and

further that they cure the post-petition mortgage arrearage in the amount of $6,157.52, which

was comprised of the post-petition mortgage payments of $856.71 per month for the months of

October 2005 through March 2006 (i.e., two additional payments beyond those included in the

Motion for Relief filed in January) and attorney’s fees and costs in the amount of $800.00 by



4 Saxon is the only secured creditor with a lien on the subject property (not including any
lien for unpaid real estate taxes).
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making monthly payments of $1,026.25 from April 15, 2006 through September 15, 2006.

The Debtors filed on October 11, 2007 a Motion to Sell Free and Clear of Liens

and Determine Payoff of Claim, which sought the authority to sell the Debtors’ property on

which Saxon holds a deed of trust and also a determination of Saxon’s claim.  The Motion states

that the Debtors had entered into an agreement to sell the subject property at a price of

$109,000.00, which is greater than the aggregate value of all the liens on the property, and that

the sale proposes to pay all liens in full.4  All remaining proceeds from the sale are to be paid to

the chapter 13 Trustee.  Further, the motion alleges that Saxon’s payoff amount as sent to the

Debtors is overstated because the payoff should be less than the amount which Saxon is

demanding.  The chapter 13 Trustee, by counsel, stated at the hearing upon the Motion that she

did not oppose it, nor has any other party in interest opposed it, except for Saxon, which filed its

Objection on October 26, 2007 stating that the Motion failed to properly calculate the payoff of

its secured claim.  

At that hearing, Debtors’ counsel introduced evidence in the form of a proffer of

testimony and four exhibits to support his contention that Saxon’s payoff was overstated.  The

male Debtor was in court, but the Debtors’ counsel offered a proffer of his testimony with the

permission of Saxon’s local counsel in lieu of testimony from the stand.  The proffer stated that

Debtors had made on time all of the stipulated payments to Saxon required by the Consent Order

resolving the Motion for Relief, including all regular monthly mortgage payments coming due

since that time.
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The first document, admitted into evidence as Exhibit #1, is a payoff letter dated

October 26, 2007 received from Saxon’s bankruptcy counsel that sets forth a total payoff amount

of $95,304.25 as of November 1, 2007.  The itemized breakdown of monies owed set forth a

principal unpaid balance of $87,516.38, “Interest Calculated thru 11/1/2007" in the amount of

$4,594.59, “Other Fees” in the amount of $1,601.30, “Previous Bankruptcy Attorney Fees and

Costs” in the amount of $925.00, and “Current Bankruptcy Attorney Fees and Costs” in the

amount of $250.00.  The second document, entered into evidence as Exhibit #2, is a copy of

Saxon’s Proof of Claim which sets out a total secured amount of $94,117.02, including

$5,528.79 total arrearage as of the date of Debtors’ petition.  The pre-petition arrears resulted

from five missed payments between May 2004 and September 2004 including late charges, fees,

an escrow shortage, and other accrued late charges.  Debtors’ Exhibit #3 is a document furnished

by the office of the chapter 13 Trustee showing payments made by the Trustee as of the hearing

date.  Included in that document are payments made by the Trustee in the amounts of $2,310.94

and $417.56 to Saxon upon the mortgage arrears.  Debtors’ Exhibit #4 is a computer printout

received by Debtors’ counsel from Saxon’s counsel setting out Saxon’s allegations of post-

petition attorney fees and other costs.  All of these exhibits were admitted without objection. 

Debtors’ counsel argued that four items included in Exhibit #1 were problematic

and/or unsupported and therefore should be denied in full or in part.  First, he addressed the item

labeled “Current Bankruptcy Attorney Fees and Costs” in the amount of $250.00 and argued that

the charges are unreasonable because Saxon is asking for attorney fees to resolve the current

dispute regarding the value of Saxon’s claim, which is a dispute created by Saxon itself and the

Debtors should not be responsible for those fees.  Secondly, he argued that the entry titled
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“Previous Bankruptcy Attorney Fees and Costs” in the amount of $925.00 appears to be the fees

and costs accrued in connection with the Motion for Relief dated January 16, 2006.  Because

$800.00 of those fees and costs were already paid through Debtors’ monthly payments of

$1,026.25 from April through September 2006, and the other charges are unsupported, this entry

should be denied as overstated and previously paid.  Thirdly, Debtors object to the entry titled

“Other Fees” in the amount of $1,601.30 because Debtors’ counsel has been provided no

explanation for what these fees actually cover.  He stated that he has been asking for Saxon to

justify these costs for three months but has not been able to get an answer.  Debtors’ counsel

reasoned that the only thing of which he could think that would fit into this category is that

Saxon has decided to have an inspector come to the Debtors’ property every month to do a

property inspection and this charge includes the costs of these monthly inspections to the extent

of $295.30.  However, he has no explanation for the remaining $1,307.80 for which Saxon is

charging Debtors.  He conceded that Saxon has the right to inspect the property, but it is

unreasonable to assess the costs of such inspections against the Debtors and, therefore, the

charges should be disallowed.  Fourth and finally, Debtors’ counsel argued that the “Interest

Calculated thru 11/1/2007" in the amount of $4,594.59 is in conflict with Saxon’s proof of claim,

which lists the interest from Debtors’ last paid installment as $3,223.73.  Since that proof of

claim was filed, Debtors either made all post-petition monthly mortgage payments or cured those

they missed through the order resolving the motion for relief, therefore, Debtors’ counsel argued

that the interest cannot increase by $1,370.66 because everything has been timely paid.  As

support, Debtors’ counsel points to Exhibit #3, which shows that the chapter 13 Trustee paid a

total of $2,728.30 toward the mortgage arrears.  Debtors’ counsel has attempted to make this
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point to Saxon regarding this issue but has not received a response.  Therefore, Debtors ask that

the charges for the current bankruptcy fees and costs in the amount of $250.00, the previous

bankruptcy fees and costs in the amount of $925.00, and other fees in the amount of $1,601.30

be disallowed.  In addition, they ask that the Court reduce the remaining interest due by

$2,728.50, which is the amount the Trustee has paid Saxon for the post-petition mortgage arrears

as evidenced in Exhibit #3.  This would reduce the payoff amount from $95,304.25, the amount

in Exhibit #1, to $89,799.45.

In response, Saxon’s local bankruptcy counsel was not able to put on any

evidence because he had not received any information back from Saxon on the disputed amounts

in Saxon’s quoted payoff figure.  He explained that it was his understanding that the “Current

Bankruptcy Attorney Fees and Costs” in the amount of $250.00 and the additional $125.00 from

the “Previous Bankruptcy Attorney Fees and Costs” cover the expense of his appearances and

that the deed of trust held by Saxon allows for attorney’s fees to be charged.  Without any

evidence to put on, though, he stated that there are two sets of figures and they are leaving it to

the Court to determine which one is correct. 

Based on the proffer of testimony of the male Debtor at the hearing before the

Court on January 7, 2008, agreed to by counsel for Saxon, the Court finds that the Debtors have

made all payments required of them under the terms of the Consent Order resolving Saxon’s

motion for relief and all regular monthly payments on the mortgage debt provided for in their

confirmed chapter 13 Plan.  That means that they have made all regular monthly payments over

the period October 1, 2004 thru the payment due January 1, 2008.  That is a total of forty

monthly payments.  These payments are in addition to the seven monthly payments made on



5 This amortization schedule is attached as an exhibit to this opinion but was not offered
into evidence as it was obtained by the Court from the internet webpage
http://ray.met.fsu.edu/cgi-bin/amortize.  The Court believes that the schedule’s reliability is
established by the following facts.  First, it represents a complete amortization of the mortgage
debt at the stated interest rate of the note over the term of the note at the same monthly payment
provided for in the note.  Second, the principal balance shown by such schedule following the
seventh payment is exactly the same amount claimed by Saxon in its proof of claim for such
balance at such point in time.  Third, an amortization schedule is simply the compiled table of
the results of mathematical calculations of the principal and interest portions of regular equal
payments necessary to amortize fully a stated sum over a given number of periods at a particular
interest rate on a simple interest basis.  Accordingly, the Court does not believe that its results
could be reasonably disputed by the parties.  Therefore, the Court will take judicial notice of
such amortization schedule pursuant to Federal Rule of Evidence 201(b).

6 Saxon filed two proofs of claim in this case.  The first was filed on September 13, 2004
and listed a total secured claim of $94,117.02 with $4,672.08 of arrearages.  The arrearages
represented unpaid mortgage payments from May 1, 2004 through August 1, 2004 and
associated fees and charges.  Saxon filed its second proof of claim on November 23, 2004 to
amend the previous proof of claim.  Although the total secured amount at the time of filing
remained $94,117.02, the amount of arrearages was increased to $5,529.79 to reflect the
September 1, 2004 unpaid post-petition mortgage payment.  
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such debt prior to the bankruptcy filing.  The principal balance due on such debt according to an

amortization schedule5 after the making of the 47th payment is $87,242.16.  To that sum must be

added the following amounts:

First, the unpaid balance of the interest portion of the mortgage arrearage provided for in

the confirmed Plans for the months May thru September, 2004.  The mortgage debt arrearage

amount provided for in Saxon’s amended Proof of Claim6 and in the confirmed chapter 13 Plans

in this case is $5,528.79.  This amount is comprised of the following items:



7 The principal and interest payment provided for in the Note is $724.16.  Accordingly,
the monthly escrow payment would be $856.72 minus $724.16, or $132.56.

8 Although the Proof of Claim does not itemize the components of this total amount
among principal, interest and escrow payment, the breakdown is $262.91 for principal (per
amortization schedule), $3,357.89 for interest (per amortization schedule), and $132.56 for
escrow deposit (per preceding footnote).

9 The Proof of Claim does not provide an itemization of the escrow shortage.

10 This amount is comprised of $2,310.94 distributed upon the $4,672.08 pre-petition
arrearage and $417.56 distributed upon the post-petition arrearage of $856.71 provided for in the
Court’s Order of Confirmation of the Debtors’ Plan.
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Five regular mortgage payments, including escrow payments,7 in the
aggregate amount of $856.71 each, for a total of $4,283.558

Late charges for payments 8 - 12      144.80
Accrued late charges      108.60
Escrow shortage9      949.04
BPO Fee        42.80 

TOTAL             $5,528.79  

This Total was to be satisfied under the terms of the Plan over sixty months.  The interest

component of the five missed monthly payments (see footnote #8) is $3,357.89.  At this point in

time during the administration of the case the distributions by the chapter 13 Trustee to Saxon to

apply to the mortgage debt arrearage is less than the unpaid interest included in those five

payments to be cured.  According to Exhibit #3, as of the hearing date the chapter 13 Trustee has

disbursed to Saxon the total sum of $2,728.50.10  This leaves a balance due Saxon for the interest

portions of the five missed payments for the period May thru September, 2004 of $629.39.

In examining carefully Saxon’s amended Proof of Claim the Court finds that there

are two internal inconsistencies in the figures it contains, one of which was invited, indeed

perhaps necessitated, by the provisions of the Debtors’ Plan.  The Debtors filed their petition on

August 25, 2004.  At that time they were four months delinquent upon their mortgage debt.  The
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first post-petition payment to come due upon that debt was for September.  Instead of paying that

September post-petition payment, however, the Debtors simply skipped it and proposed to

resume regular monthly payments in October and included that payment in the arrearage to be

cured under their Plan.  The Proof of Claim form, however, requires both the petition date

amount of the claim and the amount of the arrearage included in that claim be stated.  The

Trustee uses that arrearage amount to check against what the Plan proposes to pay to cure that

arrearage.  Saxon’s Proof of Claim sets out the amount of its claim due on the petition date as

follows:

Principal Balance $89,648.05
Int. from Last Paid Installment     3,223.73
Payment Late Charges        144.80
BPO Fee          42.80
Escrow Shortage        949.04
Accrued Late Charges        108.60

TOTAL $94,117.02

It also sets out the arrearage amount, as previously noted, as follows:

Payments 5/1/2004 thru 9/1/2004  $4,283.55
Payment Late Charges       144.80
BPO Fee         42.80
Escrow Shortage       949.04
Accrued Late Charges       108.60

TOTAL  $5,528.79

The petition date claim includes accrued but unpaid interest, as it should have, as of the filing

date of August 25, 2004.  The arrearage amount for five missed payments, however, by necessity

includes interest for the period April 1 thru August 31, a total of $3,357.89 (see footnote # 8),

inclusive of the August interest included in the September 2004 payment to be cured under the

Plan.  The result is that the arrearage amount used in the Proof of Claim and the Plan includes
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interest which is not included in the filing date claim amount balance.

The second inconsistency is that the arrearage amount includes both the escrow

shortage of $949.04 included in the petition date claim amount and the escrow portions of the

five missed payments.  The filing date claim amount would have to include whatever escrow

shortage existed on that date, whether resulting from missed payments, increase in insurance

premium or tax obligation expense, or similar cause.  Accordingly, to include in the arrearage

amount to be cured both the full amount of the petition date escrow shortage and the entire

missed payments total, including escrow component, results in a duplication of such missed

escrow payments.  For that reason in determining the amount now due Saxon the Court must

look to the petition filing date escrow shortage and exclude the escrow portions of the five

payments included in the arrearage amount. 

Second, to the sum of principal balance and unpaid interest included in the Plan

must be added the other amounts included in Saxon’s Proof of Claim as being due it as of the

filing date of August 25, 2004, none of which has been challenged by the Debtors.  Those

amounts are as follows:

Payment Late Charges    $144.80
BPO Fee        42.80
Escrow Shortage      949.04
Accrued Late Charges      108.60 

TOTAL           $1,245.24

The Court must next address the other amounts included in Saxon’s payoff quote

dated October 25, 2007 contained in Exhibit #1.  Included in that payoff amount is an amount of

$1,601.30 for unspecified fees.  Debtors’ counsel stated at the hearing that he assumes that

$295.30 of this total is for property inspection fees.  The Debtors do not challenge the right of



11  Such charges are provided for and agreed to in paragraph #14 of the deed of trust
securing the payment of the mortgage debt.

12 According to the motion for relief from the stay filed by Saxon in this case on January
16, 2006, the Debtors were then in default of four regular monthly payments.  An agreed order
resolving this motion was entered by the Court on March 30, 2006 and it provided for the default
to be cured over a period of six months.
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the mortgagee to inspect the property and charge the cost therefore to them11 within reasonable

limits but challenge the number of charges made.  The total of $295.30 is comprised of twenty

four charges of $7.95 each and eleven charges of $9.50 each.  Since this case was commenced,

forty full calendar months have passed and Saxon has charged for thirty five property

inspections.  In the absence of any showing by Saxon that monthly inspections of the property

were actually performed and were reasonably necessary to protect the condition of its collateral,

the Court agrees that monthly inspections exceed the limits of reasonableness.  Without

attempting to determine what the exact contour of that limit of reasonableness might be, the

Court will presume that it would certainly be reasonable for a mortgage loan servicer, in the

context of borrowers who are involved in a bankruptcy case and have missed not only the four

mortgage payments immediately preceding their filing but also seven additional payments

coming due following their filing,12  to inspect the property upon receipt of notice of the

bankruptcy filing and quarterly thereafter.  The Court will allow property inspection charges for

thirteen of the thirty five months for which charges were made.  To determine a proper amount

the Court will allow 13/35ths of $295.30, a result of $110 (rounded off).  The Court certainly has

no greater ability than Debtors’ counsel or Saxon’s counsel to divine the nature of the remainder

of the $1,601.30 amount listed for “Other Fees.”  In the absence of any evidence thereon, the



13  The Court has considered whether it should treat this escrow amount as an admission
on Saxon’s part that the escrow account shortage has been reduced by escrow payments made
during this case and reduce the escrow shortage amount set forth in its Proof of Claim
accordingly.  It has decided not to do so, however, for two reasons: (1) the Debtors have not
advanced any argument to the effect that such adjustment ought to be made, and (2) without
detailed information as to the deposits into and payments from the escrow account and an
itemization of the original shortage claimed, the Court is not in a good position to know whether
any of the original escrow shortfall might be reflected in some portion of the “Other Fees” noted
in the October 25, 2007 payoff quote, such as, for example, a forced placement insurance
expense, and it seems unfair to treat such quote as unreliable for all purposes other than reducing
Saxon’s claim below what otherwise would be allowed by the Court in the complete absence of
such quote being admitted into evidence.

14 The Debtors’ responsibility for reasonable legal fees and costs incurred by the
mortgagee to protect its interest in litigation is provided for in paragraph #14 of the deed of trust
securing the mortgage debt.

12

Court will disallow it.  The Court will also disallow the figures of $132.58 for escrow,13 $253.40

for late charges, and $31.00 for recording fees for lack of evidence of the specific justification

for these charges or proof that they are not already included in the amounts set forth in the Proof

of Claim and already addressed in this opinion.  This ruling is not intended, however, to relieve

the Debtors of the normal expense, whatever that may be, of the clerk of court’s fee for recording

a certificate of satisfaction for a paid deed of trust lien to be released of record in the office

where such deed of trust is recorded.

Also included in Saxon’s quoted payoff of $95,304.25 as of November 1, 2007 set forth

in Exhibit #1 are figures of $925.00 for “previous bankruptcy attorney fees and costs” and

$250.00 for “current bankruptcy attorney fees and costs.”14  Exhibit #4 contains the following

evidence of attorney fees and costs paid by Saxon during this case as follows:

09/11/04 Proof of Claim $125.00
10/22/04 Cost of Obtaining Plan         25.00
10/23/04 Review of Plan      125.00
11/19/04 Amended Proof of Claim       125.00
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04/05/06 Filing Fee for Motion for Relief   150.00
04/05/06 Motion for Relief        650.00
04/05/06 Attendance at Hearing (MFR)        125.00
11/19/07 Obj. to Motion to Sell & 11/15 hearing   375.00

The Consent Order resolving the motion for relief from the stay provided for payment by the

Debtors of counsel fees and costs associated with such motion in the total amount of $800.00,

but this amount according to the proffered testimony has been paid in full pursuant to the terms

of such order.  Accordingly, the Court will disallow the three 04/05/06 entries because the

parties agreed that the sum of $800.00 would be paid by the Debtors for legal services and costs

related to the Motion for Relief and that amount, according to the proffered testimony, has been

paid in full when due under the terms of the Consent Order.  In the absence of any representation

that it was necessary to pay $25.00 to obtain a copy of the chapter 13 Plan, which is required to

be served upon creditors as a matter of course in a chapter 13 case, the Court will disallow such

amount.  The Court will allow $375.00 actually paid by Saxon for legal services for (i)

preparation of both the initial and the amended Proof of Claim in light of the rather unusual Plan

provision to include the first post-petition payment due after the filing as a part of the mortgage

arrearage to be cured under the Plan, and (ii) review of the chapter 13 Plan.  The final charge of

$375.00 for legal services relating to the Motion to Sell is more problematic.  On one hand, the

Motion sought permission of the Court to sell the Debtors’ residence free and clear of the lien

securing the loan Saxon was servicing and as a general proposition Saxon certainly was justified

in obtaining legal services to assist it in protecting the mortgagee’s interest.  On the other hand,

if Saxon had maintained better account records and been reasonably responsive to the Debtors’

entreaties to provide explanation and justification for the payoff figure it quoted, which was

seriously overstated, that portion of the Motion seeking a judicial determination of the payoff
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would likely not have been necessary, which would have reduced the legal expense of both

Saxon and the Debtors.  The Court believes that justice will be served by allowing to Saxon

$125.00 for legal services relating to the Motion to Sell, which is the same charge incurred for a

review of the chapter 13 Plan.  Accordingly, the Court will allow a total of $500.00 to Saxon for

legal fees incurred in this case other than the fees involving the Motion for Relief for which the

Debtors have previously paid.

On the basis of the foregoing analysis and findings, the Court finds that the

correct payoff of the mortgage loan as of January 1, 2008, not including the recording fee

applicable to a certificate of satisfaction in the proper jurisdiction’s clerk’s office, but assuming

that the November 2007, December 2007, and January 2008 regular payments were in fact made

by the Debtors when due or within the applicable grace period provided for by the note, is the

total of the following items:

Principal Balance after 47th loan payment $87,242.16
Balance of accrued interest payable under Plan        629.39
Late charges, Escrow shortage & BPO Fee in POC     1,245.24
Property Inspection fees allowed        110.00
Additional Attorney Fees allowed        500.00

TOTAL $89,726.79

The interest component of the next monthly payment (the 48th on the amortization schedule),

which of course includes interest for the month of January, is $654.32.  January has thirty one

days so the per diem interest figure payable until full payment by collected funds to Saxon will

be $21.11 per day.

The Court further finds that the amount of the sale price of the property which is

the subject of the Motion exceeds the aggregate amount of the total liens against such property,

which are composed of only the mortgage lien being serviced by Saxon and the local
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jurisdiction’s tax lien, there being no dispute as to such fact among the parties appearing at the

hearing.

CONCLUSIONS OF LAW

This Court has jurisdiction of this proceeding by virtue of the provisions of 28

U.S.C. §§ 1334(a) and 157(a) and the delegation made to this Court by Order from the District

Court on July 24, 1984.  Approval of motions to sell free and clear of liens and the determination

of the value of or the extent of a secured creditor’s claim are “core” bankruptcy matters pursuant

to 28 U.S.C. § 157(b)(2)(K) and (N).

Bankruptcy courts are empowered to authorize the sale of property of the

bankruptcy estate free and clear of liens pursuant to 11 U.S.C. § 363(f)(3) when “the price at

which such property is to be sold is greater than the aggregate value of all liens on such

property.”  11 U.S.C. § 1327(b) provides that “[e]xcept as otherwise provided in the plan or the

order confirming the plan, the confirmation of a plan vests all of the property of the estate in the

debtor.”  While the Plan and the confirmation order do not otherwise provide, no party in interest

has raised any issue as to whether the property in question is “property of the estate” within the

meaning of 11 U.S.C. § 363.  As a practical matter the Court assumes that all parties in interest

expect the liens to be paid at closing rather than being transferred to the sale proceeds.  The real

dispute between the Debtors and Saxon is as to the payoff of the mortgage debt.  In light of the

provisions of the confirmation order requiring leave of Court or advance approval of the Trustee

and the lack of any objection to the power of the Court to grant the Debtors’ Motion, the Court

concludes that it has the power to award the relief sought in the Motion.

Bankruptcy Rule 3001(f) provides that a “proof of claim executed and filed in
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accordance with these rules shall constitute prima facie evidence of the validity and amount of

the claim.”   The Court has given full weight to the amount of the claim filed by Saxon in its

factual determinations of the amount now owing.  Indeed the Debtors have not challenged the

figures contained in the Proof of Claim.  There is no similar evidentiary weight accorded to the

payoff quote dated October 26, 2007, which the Debtors have challenged and advanced

persuasive arguments as to why such payoff clearly appears to be in error.  For reasons unknown

to the Court and apparently to counsel as well, perhaps related to the publicized unsettled

conditions in the mortgage market, Saxon has been unable or unwilling to provide a witness or

detailed explanation supporting its calculation of its payoff.  The Court cannot assume the

accuracy of such payoff quote and must base its decision on the evidence provided to it. 

Accordingly, the Court concludes that it should not accord evidentiary weight to the

representations contained in the October 26, 2007 payoff quote letter. 

CONCLUSION

For the reasons noted above the Court will enter an order granting the Debtors’

Motion and determining the loan payoff as of January 1, 2008 to be $89,726.79 and that per

diem interest upon such amount will accrue at a rate of $21.11 per day until loan payoff.

This 14th day of January, 2008.

___________________________________
UNITED STATES BANKRUPTCY JUDGE


