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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF WINCHESTER

WINCHESTER NEUROLOGICAL )

CONSULTANTS, INC., )

)

Plaintiff, )

V. o )

| )
MARK A. LANDRIO, M.D., ) Civil Action No. 67-276

" )

Defendant. )

)

FINAL ORDER

THIS MATTER haviﬁg come upon Plaintiff’s Motion for D@c}aratOry Judgment, and the
Defendant’s opposition thereto and upon oral argument, and fo]lowing the Court’s Findings of

- Fact and Conclusions of Law entered January 30, 2008, and attached hereto, it is hereby
ADJUDGED, ORDERED, AND DECREED, that Winchester Neurological Consultants,
Inc.'s Plea of Res Judicata is sustained, and Dr. Mark Landrio is barred from prosecuting his
claim for paymcnt of his stock before the Second Arbitratioﬁ Panel of the American Arbilration
‘Association and from prosecuting any other clarms against Winchester Newrological
Consultant’s, nc. based én either the 1998 Employment Agreement or the 2003 Shareholder’s
Agroament; that thg Plaintiff be awarded its costs in the amount of § q l 00 3 and that

the Plaintiff’s Motion to Stay Arbitration be and hereby is GRANTED.

ENTERED THIS =</ _ day of February, 2008,

J6dge John E. Wese%f; /
ircuit Court jtv of Winchester
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WE ASK FOR THIS; % ? -;':

&B'rad D. Wcmfs E %/'SB No. 22389)
CHARAPP & S, LLP
8300 Greensbo rive, Suite 200
McLean, Virginia 22102
(703) 564-0220 (office}
(703) 564-0221 (facsimile) .
Counsel for Plaintiff Winchester Neurological Consultants, Inc.

SEEN AND OBJECTED TO:

Stephen L. Pettler, Bsq. (VSB No. 44436)
HARRISON AND JOHNSON, PL.C

21 South Loudoun Street

Winchester, Virginia 22604

(540) 667-1266 (office)

(540) 667-1312 (facsimile)

Counsel for Defendant Mark A. Landrio, M.D.



WE ASK FOR THIS:
yd }/7

D. Weiss, Esq (vSB No. 223 89‘}

CHARAPE & WEISS, LLP

8300 Greensboro Drive, Suile 206

MelLean, Virginia 22102

{703) 564-0220 (oftice)

(703) 564-0221 (facsimile)

Counsel for Plaintif Winchester Neurologicel Consuflonts, inc.

SEEN AND OBJECTED TO:
Dr. Landriv objects o this Order and-the ruling by the Court as sef forth in its Findings o

Fasts und Conclusions of Lyw filed on Junuwary 30, 2008 for the ressoas staled in the pleadings

fled in this matte or and the argument of counsc! at the hearing of the matter on Junuary 24, 2008,
Further, Dr Landria cbjects on the faltowing grounds: |

L The court errsd by failing to follow the decision of the § ‘prcmﬁ' Court of Virginia
i Davis v. Marshall Homes, Inc., ‘63 Va. 139 (2003} and failing © 3.Upi} the fesf set forih

derein for determining whether Jv- bar of rey judicata wpplies. The “same evidence™ rule

siare

erunciated in the Ddvis opimon was aot dicta.  The Court has viciated the principle of sia:

decisis, .

2 The Court erred by failing to address the fact that there is no requisite identty of
remedy necessary to the appifcation of res judicarg as the remedy requestzd by Di. Laodrio &
the arbitration procseding initiated hy bim on Febrary 12, ZOU7 (damages for broach ‘\'?}..t"-l
Shareholders’ .xgn?‘ nt ontored by Dr. Landrio and WNC) s rot the same as the ramedy

requesied by kim in the former proceeding mitlated by WNC (damages suffered for lost revenues

a n 1 AP iy Tery VATV pnloriors + .
resufing from the temporary restraindng order immguperly obtined by WG reiative o hal

=4



procecding). Lavis v. Murspall Homes, Inc., 265 Va, 139 (2063).

3. The Court ertec i fimding that the hasis of Dr. )andrio’s clam for damages
resuizing ffom the injunction of his medical practice n Winchester asserted in the first asbitraton
arose oub of the sume tansaction 28 his claim for damages due o WINC's breach of the
Shareholders” Agrecinenr, The Comt’s definition of the appéjcablc trunsuaction, “Dr. Landric’s
farmination of employment and fhe rights of the parties subscquent to that wermination” (Findings
of Fact and Conchusions of Taw entered January 30, Z008), is wcorreet as & watter of fhef and
:aw. Dr. Landrio’s cause of action underlying his claim fof damages in the first arbitration was
not a right under the terms of any eonlraet setween Dr. Landrio and WiNC, rather it was a nght
arising by virtuc of the fact WNC obtained & femporary restraining order egjoining Dr. Landrio
{rom the practice of mcd_icinc in Winchester, Virpinia and ‘sv}zic.ﬁ ijunclion was subsequeni]y
found o have heen improperly obiained m reliance spou an unenforceablo restrictive covenant.
Further, Dr. Land:io’s cause of action asserted in the second arbivation accrued a@ a differcsit
time than Dr. Landrio’s canse of action asserted in the first arbitration and at a different ime than
the cause of action usserted by WNC in the first arbitration, The definable factua! transaciions
which gave risc to Dr, Landno’s clanus in he {ist and second arbiirations transaction are
distinci

4, The Court erred in finding that Dr. Landric shouid have assericd all claims he
could have maintained against WNC undzr the Sharcholders’ Agreement in the first achifration.
Suck a conclusion effectively insfitutes a mandatory cotmterclainu rule it Virginia and is coprary
te the existing law. Dr. Landrio had no duty to sssert any counterciaims againgt W 1 the first
arpigntion s6 jong a8 any clmim he did assert wowid not coastifule claim sphtting Do

af

Aarshall Homes, Ing., 265 Wa, 139 (2002). As the evidence nscessary 10 prove the clements of



Dr. Landrie’s claim in the first arbitration {the existence of the injunction, ifs unenforceabihity,
and the amount of damages te I, Landrio- the losi revenues during the injunction pericdy is noi
the same a8 the evidence necessary Lo grove lhe elements of Dy, Laudrio’s claim in the seeond
arbifration (existenee of an onforceable cantraci - the Sharcholders’ Agreement, breach of its
terms by WNC, and the amount of damages tesujting {rom the breach or the value of Dr.
Landrio’s shares tin WNC immediately prior o his resigmation} Dy, Landrio did nat engage ira.
“claim-splitting” and was therefore under ne abligaton to bring any clatms for WNC’s breach of
the Shareholders’ Agreement at the e of (he first acbitration. Davis v. Marshalt Howmes, fnc.,
265 Va. 159 (2083).

5. The Court ;med i its applicstion of Supreme Cowrt of Virgra Rule {6 Dr
Landrio did not assert any claims in the first arhitration erising out cf the Sharzhoiders’
Agreement, the entry of which is a discrete wransaction separate from the transaction which gave
rise lo Dr. Landrio’s claim for damages in the first arbitration ‘\XNC’SA decision 10 obtain zn
ijunction against Dr. Lendrio prior to determination of its claims by the atbivration pane! agresd

upon by tie paniivs. Accordingly, Dr. Landno did nel sizie a clum lor relief in the secund

gt

drbifration artsing from the samne transaction which is the basis of his clame for relied w1 the
sscond arhitration. Sez alzo, Davis v. Marshall Fomes, Ine., 265 Va. 159 (2003}
A The Court further arred i 715 application of Supreme Courf of Vurginia Rule .0

by reading it to require a defendant to assert all possible claims against & plaintiff in response to 2

»

siit. Nothing in the language of Rude 115 requires defendants to dle “mandalory counterciz
nor does it change the existing law in this regard.

~

1. Dr. Landric reserves the right to supplement these obiections if apprepriate,
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Skeph;—{z%: . Petiler, J{ {}r’é.‘g‘“:';‘é 44436}
21 Sonth Toudoun Stneet

\\—'im‘.!?lé}stc'r, Virg ni:";{'ZZG('i I

P.O. Box §09 ]

Winchester, Virgiia 22604

Tel. 5£0.667.3266

Fax, 540.545.8582

Attaraeys for Mack AL Landtio, M0,

OPY TESTE:
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CLER%-DEPUTY CLERK )
WINCHESTER CIRCUIT COURT



