
RE: Westerman v. Allred, et al., CL-2006-457 
February 20, 2008 
Page 13 of20 

Unless facts are alleged with particularity to overcome the presumptions of independence 
and a proper exercise of business judgment, in which case the directors could not be 
expected to sue themselves, a bare claim of this sort raises no legally cognizable issue 
under Delaware law. 

Id. 

Indeed, under Delaware's long-recognized business judgment rule, it is presumed that 
"the directors of a corporation acted on an informed basis, in goodfaith, and in the honest belief 
that the action taken was in the best interests of the company." Id. at 812 (internal citations 
omitted). The conclusory allegations of the Amended Complaint herein do not contain sufficient 
particularized factual allegations to rebut that presumption. Therefore, the Amended Complaint 
does not create a reasonable doubt that the Board acted in good faith in ratifying the Audit 
Committee's recommendations to reject Westerman's demand. 

2. Westerman's Lack ofReasonable Investigation & Due Diligence Argument 

Westerman also alleges that the Board's refusal of his demand was wrongful because the 
Board failed to exercise due diligence before ratifying the Audit Committee's recommendation. 
Once again Westerman's allegations must overcome the effect of Delaware's business judgment 
rule. Pursuant to that rule, the law presumes that directors make their business decisions on an 
informed basis. Aronson, 473 A.2d at 812. To rebut the presumption of the business judgment 
rule, a plaintiff must "allege facts to support the conclusion that the board acted with so little 
information that their decision was unintelligent and unadvised, or outside the bounds of reason 
and reckless." In re General Motors Class E Stock Buyout Sec. Litig., 694 F.Supp. 1119, 1133 
(D. Del. 1988)(internal quotation marks omitted). 

Although, a board of directors must act on an informed basis when acting on a 
shareholder's demand to initiate litigation "there is no prescribed procedure that a board must 
follow." Levine, 591 A.2d at 214. Nor must the directors establish that they performed a perfect 
investigation. Halpert, 2007 U.S. Dist. Lexis 9769, *18 (S.D.N.Y. 2007). In fact, they are 
responsible for considering only those material facts that are reasonably available to them, not all 
facts that may exist. Brehm, 746 A.2d at 259; Aronson, 472 A.2d at 812. To rebut the 
presumption afforded to directors pursuant to the business judgment rule, the burden falls 
squarely on the party challenging the board's decision to allege and prove facts establishing that 
the directors were grossly negligent. In re Walt Disney, 906 A.2d at 53; Brehm, 746 A.2d at 
259; Aronson, 273 A.2d at 812. The appropriate inquiry to be undertaken by courts in derivative 
litigation focuses solely on the board's decision not to bring the lawsuit, not the propriety of the 
alleged conduct which led to the demand. Spiegel, 571 A.2d at 777; see also In re: Boston 
Scientific Corp., 2007 U.S. Dist. LEXIS 42540 (S.D.N.Y. 2007). And, the sufficiency ofthe 
allegations must be judged as of the time that a plaintiff files the derivative action. Rales, 634 
A.2d at 933-34. Ultimately, business decisions made by directors "shall not be disturbed if they 
can be attributed to any rational business purpose." Brehm, 746 A.2d at 264, n. 65 (quoting 
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Sinclair Oil Com. v. Levien, 280 A.2d 717, 720 (Del. 1971)(emphasis added)); see also Inre
 
Walt Disney, 906 A.2d at 74.
 

Here, in paragraph 56(b) ofhis Amended Complaint, Westerman alleges that: 

The Audit Committee did not make a good faith effort to provide, and the Board did not 
make a good faith effort to obtain, adequate information regarding the factual basis for 
the Audit Committee's recommendation that the Demand not be pursued. Rather, the 
Board merely accepted the Audit Committee's recommendation without conducting its 
own due diligence nor ensuring the Audit Committee conducted adequate due diligence 
in its purported investigation and deliberationa" 

Yet, nowhere in his Amended Complaint does Westerman state with particularity---or 
otherwise-any facts to support the conclusory allegation that the Board did not attempt to 
obtain adequate information concerning the factual basis for the Audit Committee's 
recommendation not to pursue the litigation Westerman requested; nor does his Amended 
Complaint provide any factual basis for this Court to determine the contours of the due diligence 
that Westerman contends the Board should have conducted.4o Thus, under longstanding 
Delaware precedent, such conclusory allegations "not supported by allegations of specific facts 
may not be accepted as true." Levine, 591 A.2d at 207 (quoting Grobow, 529 A.3d at 187). Nor 
do they satisfy a plaintiff's burden under Rule 23.1. Brehm, 746 A.2d at 254; Grobow, 539 A.2d 
at 187; Stepak, 20F.3d at 403. 

Here, very much to the contrary, the contents of the Refusal Letter, which is deemed part 
of the Amended Complaint, belie the conclusory allegations of paragraph 56(b) and, in fact, set 
out multiple rational business reasons why the Board could have reasonably concluded that the 
filing of a lawsuit at that time of Westerman's demand was contrary to the best interests of 
BearingPoint's shareholders as a whole. Even ifthe underlying claims Westerman advanced had 
merit-a conclusion contrary to the unanimous determination reached by the non-management, 
non-employee Audit Committee members after the extensive investigation undertaken by 
Gibson, Dunn and Crutcher-the filing of such a lawsuit at that time could have exposed 
BearingPoint to significant potential liability due to the pendency of the federal class actions suit 
against BearingPoint which raised many of the same claims that Westerman asserted. This 
possibility was made even more problematic by the existing inter-relationship of counsel for 
Westerman and counsel for one of the class action plaintiffs." The BearingPoint Board of 
Directors could therefore have reasonably concluded that part of the rationale underlying 
Westerman's proposed lawsuit was to aid the class action plaintiffs in their case. See Aronson, 

39 Am. Compl, ~ 56(b). 
40 Westerman cites no authority which would support a requirement that a corporate board or committee must 
necessarily recuse itself from conducting an investigation merely because a shareholder accuses it of malfeasance in 
a demand letter. Absent binding Delaware law establishing such a requirement, this Court declines to create one. In 
this Court's opinion, the potential benefit of requiring the appointment of a totally disinterested investigation team in 
each instance where the corporate officers or directors allegedly breached their duty of care does not warrant the 
resulting costs to all such corporations which would necessarily flow from such a binding rule. 
41 See Refusal Letter, p. 3. 
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473 A.2d·at 811-12 (noting that part of the rationale underlying Rule 23.1 's demand requirement 
was "to provide a safeguard against [such] strike suits"). 

In addition, the Board could also have reasonably concluded that BearingPoint's senior 
management personnel needed to invest their attention and energy to other "important and time­
sensitive business matters facing Bearingl'oint.t'Y and that the onset of this additional litigation 
would cause a distraction from those matters not warranted by the potential reward which could 
arise from such litigation. Such a conclusion would be particularly well-reasoned in light of the 
provision in BearingPoint's certificate of incorporation shielding directors from personal liability 
for violations of their duty of care and the corresponding provision in BearingPoint's by-laws 
obligating the company to indemnify and advance litigation expenses to the individuals against 
whom such a derivative action is brought. It is indeed noteworthy that in neither his original 
Complaint nor his Amended Complaint has Westerman alleged any facts challenging the 
legitimacy of these bases for the Board's rejection of his demand. See Scattered, 701 A.2d at 76, 
n. 24 (accepting a statement in demand refusal letter as true "absent a particularized allegation
 
rebutting this statement"). It also remains unchallenged that the Board's decision to adopt the
 
Audit Committee's recommendation was a unanimous decision made, in part, by members of
 
management who would not have been defendant if Westerman's proposed suit had been filed.
 

Ultimately, the Amended Complaint contains no particularized allegations of fact that 
this Court can analyze to evaluate whether the Board was grossly negligent in its investigation of . 
whether to initiate the litigation Westerman demanded. There are no facts alleged regarding the 
specific time spent by the Board reviewing the Audit Committee's recommendations or the types 
ofmaterials that the Board reviewed in reaching its decision. Nor is any reference made to the 
minutes of any Board meeting that might have provided factual support for Westerman's 
allegation that the Board failed to act with due diligence.Y Given the complete lack of 
particularized facts in the Amended Complaint regarding the actions actually taken by the Board 
or the Board's alleged failures to properly act in reaching its determination to accept the Audit 
Committee's recommendations, Westerman has failed to rebut the powerful presumptions 
created by the business judgment rule. As Westerman's Amended Complaint fails to plead 
particularized facts sufficient to create a reasonable doubt that the BearingPoint Board's rejection 
ofhis demand was proper under Delaware law, it cannot withstand the scrutiny mandated for 
review of such pleadings under Rule 23.1. Accordingly, the demurrers of the Defendants are 
sustained on this basis . 

. C. Breach of Duty of Oversight Claim 

Even if this Court had found that Westerman's Amended Complaint alleged 
particularized facts sufficient to state a claim for wrongful refusal of a demand under the 
heightened pleading standard of Rule 23.1, in order to survive the Defendants' demurrers, 

42 Refusal Letter, p. 2.
 
43 The Court rejects Westerman's argument that he should be afforded the opportunity to conduct limited discovery
 
to attempt to glean facts to support such allegations. Delaware law is clear that other means exist to obtain any such
 
facts and that discovery is not appropriate to attempt to meet the heightened pleading requirements ofRule 23.1.
 
See Scattered, 701 A2d. at 570; Rales, 634 A.2d at 934-35, n. 10; Levine, 591 A.2d at 208-10. .
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Westerman's Amended Complaint would also have been required to allege sufficient facts to 
support a claim for breach of the Director's duty of oversight. 

A breach of oversight claim has been described by the Supreme Court ofDelaware as one 
of "the most difficult theor[ies] in corporation law upon which a plaintiff might hope to win a 
judgment." Stone, 911 A.2d at 372. Unlike the issue of pre-suit demand, which implicates a 
director's duty of care and the presumption ofthe business judgment rule, a breach ofdirector's 
duty of oversight claim implicates the duty ofloyalty. Id. In order to sufficiently state such a 
claim, a plaintiff must plead facts that show conduct that is "qualitatively different from and 
more culpable than the conduct giving rise to a violation of the fiduciary duty of care." Id. at 
368 (quoting Walt Disney, 906 A.2d at 66)(emphasis added). 

Delaware's legal standard measuring when a director breaches a duty of oversight has 
evolved principally through three cases. The first, Graham v. Allis-Chalmers Mfg. Co., 188 
A.2d 125 (Del. 1963), involved a derivative suit against a corporation's director for allegedly 
failing to prevent the company's employees from violating federal anti-trust laws. The Graham 
plaintiffs alleged that the directors should have known about the employee's actions. However, 
the Delaware Supreme Court held that "absent cause for suspicion, there is no duty upon the 
directors to install and operate a corporate system of espionage to ferret out wrongdoing which 
they have no reason to suspect exists." Id. at 130. 

Graham remained the governing Delaware precedent concerning the scope of a director's 
duty of oversight for over thirty years until the Delaware Chancery Court rendered its decision in 
the seminal case of In re Caremark In1'l Inc., Derivative Litig. 698 A.2d 959 (Del. Ch. 1996). 
Similar to the plaintiffs in Graham, the Caremark plaintiffs alleged that the directors should have 
known certain officers and employees were involved in violations of federal anti-referral 
payments law. Id. at 961-62. In essence, the plaintiffs claimed the directors breached their duty 
of oversight by allowing "a situation to develop and continue which exposed the corporation to 
enormous legal liability and that in so doing they violated a duty to be active monitors of 
corporate performance." Id. at 967. In reviewing a proposed settlement of the plaintiffs claim, 
the Chancery Court articulated the following test for evaluating a breach of oversight claim 
where the board was unaware of the situation that led to corporate liability: 

Only a sustained or systematic failure of the board to exercise oversight-such as an utter 
failure to attempt to assure a reasonable information and reporting system exists-will 
establish the lack of good faith that is a necessary condition to liability. 

Id. at 971. 

In the third and most recent case, Stone v. Ritter, the Delaware Supreme Court addressed 
a trial court's dismissal of a derivative suit at the pleading stage. 911 A.2d 362 (Del. 2006). In 
Stone, the actions leading to the filing of the derivative suit were so egregious that criminal fines 
totaling forty million dollars and civil penalties totaling an additional ten million dollars had 
been imposed against the corporation. Id. at 365. There, as here, an independent accounting 
firm had been retained to perform an independent review of the corporation's financial policies 

~ ..- ..­
.j 



RE: Westerman v. Allred, et at.. CL-2006-457 
February 20, 2008 
Page 17 of20 

and procedures. Id. at 366. The report the independent accounting firm in Stone developed after 
its investigation, as with the GDC report herein, was incorporated by reference into the 
derivative complaint. Id. at 372. The Delaware Supreme Court noted that the contents of the 
accounting firm's report refuted the plaintiffs assertion that the corporation never took the steps 
necessary to ensure that a reasonable compliance and reporting system existed. Id. 371-73. 

Notwithstanding the egregious conduct which had led to the fines and penalties, the 
Delaware Supreme Court affirmed the Chancery Court's dismissal of the case under Rule 23.1. 
The Stone court ultimately approved the standard developed by the Chancery Court in Caremark 
and enunciated a litmus test for breach ofdirector oversight claims under Delaware law. The 
Stone court held that in order to state a director oversight claim, a plaintiff must allege and 
prove: 

(1) that the directors have utterly failed to implement any reporting or information system 
or controls; or (2) having implemented such a system or controls, the directors 
consciously failed to monitor or oversee its operations thus disabling themselves from 
being informed of risks or problems requiring their attention. 

911 A.2d at 370 (emphasis added). 

Hence, under these Delaware precedents, Westerman must allege facts which establish 
(1) that the Directors "utterly failed" to implement any reporting or information system or 
controls, or (2) that the Directors failed to address warning signs of which they were deemed to 
have notice. The Amended Complaint does allege numerous facts describing bad accounting 
outcomes and bad internal review processes.l" At oral argument, Westerman specifically 
highlighted the fact that BearingPoint reported to the SEC that "[w]e and our independent 
registered public accounting firm have identified material weakened reportable conditions in our 
internal controls.v" Westerman contends that these publicly disclosed failures to develop 

. sufficient accounting controls satisfy the Stone standard and establish that BearingPoint "utterly 
failed" to implement proper systems. The Court disagrees. 

In fact, the very same paragraphs of the Amended Complaint that Westerman points to in 
support of his position also contain facts which evidence BearingPoint's repeated attempts to 
implement reporting and control systems to rectify the different accounting problems that had 
come to its attention.l'' As the court in Stone held, "in the absence of red flags, good faith in the 
context of director oversight must be measured by the directors' action to assure a reasonable 
information and reporting system exists and not by second-guessing after the occurrence of 
employee conduct that results in an unintended adverse outcome." Stone, 911 A.2d at 373. 
Westerman's Amended Complaint neither alleges the presence of "red flags" prior to 

44 See Am. Cornpl., '11'1122-42.
 
45 See Transcript p. 75; Am. Cornpl, '1128.
 
46 See Kenney v. Koenig, 426 F.Supp. 2d. 1175, 1183 (D.Colo. 2006)(recognizing that the issuance of multiple press
 
releases concerning the ineffectiveness of a corporation's internal controls and subsequent board action does not
 
show "a sustained or systematic failure of the board to exercise oversight" but rather just the opposite)(quoting
 
Caremark, 698 A2d. at 971).
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BearingPoint's international expansion in fiscal year 1993, nor facts supporting a claim that the 
Board chose to do nothing about problems it subsequently learned existed. Instead, the 
Amended Complaint lists a litany of bad outcomes, some of which resulted in the SEC initiating 
an investigation of Bearingl'oint.Y But, as the Stone court held, allegations of bad outcomes are 
not sufficient to plead breach of a director's duty of oversight. 

Just as the Stone plaintiff's own pleading undermined his theory of liability, so too does 
Westerman's. The very SEC filings that Westerman attempts to rely on to support his breach of 
director oversight claim set out the myriad actions BearingPoint actually undertook to correct the 
reported accounting control problems. Specifically, BearingPoint (1) fired Grant Thornton and 
hired Pricewaterhouse Coopers.l" (2) imglemented a new European financial accounting system, 
(3) hired a new Chief Financial Officer, (4) hired a new corporate controller, (5) took steps to 
improve information consolidation and reporting processes, and (6) diverted significant 
management time and resources to evaluate the internal control systems.i" These actions do not 
evidence a board that either utterly failed to establish controls or consciously failed to monitor its. 
operations. No such "conscious torpor in the face of duty" or willful neglect of existing and 
knowable "red flags" are alleged in Westerman's Amended Complaint. Teachers' Ret. Sys. v. 
Aidinoff, 900 A2d. 654, 668 (Del. Ch. 2006). To the contrary, the facts in the Amended 
Complaint contradict the very claim that Westerman asserts against BearingPoint and trump his 
conclusory allegations.i" 

This Court declines Westerman's implied invitation to assess liability against the 
individual directors based upon an after-the-fact analysis of the wisdom of decisions 
BearingPoint personnel made between 2003 and 2005. As the Caremark court recognized, such 
a post hoc mode of analysis of a claim of breach of a director's duty of oversight would be 
totally inconsistent with Delaware law, and in addition, would run afoul of strong public policy 
concerns. The Caremark court reasoned as follows: 

[W]hether a judge or jury considering the matter after the fact, believes a decision 
substantively wrong, or degrees of wrong extending through "stupid" to "egregious" or 
"irrational", provides no ground for director liability, so long as the court determines that 
the process employed was either rational or employed in a good faith effort to advance 
corporate interests. To employ a different rule-one that permitted an "objective" 
evaluation of the decision-would expose directors to substantive second guessing by ill­
equipped judges or juries, which would, in the long run, be injurious to investor interests. 

47 See Am. Compl., ~~ 23-24,26,28-29,32-33,35-36,38-42.
 
48 Am. Compl., ~ 22
 
49 Am. Compl., ~~ 27,30.
 
50 Am . Compl., ~~ 33, 35,38.
 
51 As "conclusory allegations are not accepted as true without specific factual allegations to support them," under
 
Delaware Chancery Rule l2(b)(6), this Court need not decide whether the more exacting pleading standards of Rule
 
23.1 govern the sufficiency of the breach ofthe director's duty of oversight claim. See Prod. Res. Group, LLC v. 
NCT Group, Inc., 863 A.2d 772,781 (Del. Ch. 2004); Weil v. Morgan Stanley DW, Inc., 877 A.2d 1024,1029 (Del. 
Ch. 2005)(ruling that a court "cannot give weight to conclusory allegations of wrongdoing unsupported by pled 
facts"). 
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Thus, the business judgment rule is process oriented and informed by a deep respect for 
all good faith board decisions. 

Id. at 967-68. The Caremark court acknowledged that it was erecting a "quite high" bar that a 
plaintiff would have to overcome in order to succeed on such a claim. Nonetheless, it 
intentionally formulated a test that required allegations and proof of "the lack of good faith [as] a 
necessary condition to liability." Id. at 971. The Caremark court explained that: 

[A] demanding test of liability in the oversight context is probably beneficial to corporate 
shareholders as a class, as it is in the board decision context, since it makes board service 
by qualified persons more likely, while continuing to act as a stimulus to good faith 
performance of duty by such directors. 

Id. at 971. 

Later, in Stone, the Delaware Supreme Court expressly affinned that the requirement for 
a plaintiff to show a lack of good faith "as a necessary predicate for a claim sounding in breach 
ofa director's duty of oversight" was "deliberate." Stone, 911 A.2d at 630. 

Here, Westerman's Amended Complaint ultimately fails to allege the necessary bad faith 
of the individual Defendants in that it does not sufficiently allege either (1) that the Directors 
utterly failed to implement any reporting or information system or controls concerning 
BearingPoint's finances, or (2) that having implemented such a system or controls, the Directors 
consciously failed to monitor operations to the extent that they were not informed ofthe risks or 
problems requiring their intervention. Hence, Westerman has failed to plead a cause of action 
for breach of director oversight against the individual Defendants. Consequently, the demurrer 
of the individual Directors is sustained for this additional reason. 

III. CONCLUSION 

In initiating this derivative action, Westerman seeks to supplant the authority of 
BearingPoint's Board of Directors to be the sole body to determine whether such a lawsuit is in 
the best interest of the corporation's shareholders. He further declines to exercise his right to 
attempt to convince the BearingPoint shareholders of the wisdom of electing a new board of 
directors to take the action that the existing Board has declined to take. See Brehm, 746 A.2d at 
256. Although Delaware law recognizes the right of shareholders to elect themselves to be the 
equivalent of a "super-board of directors" in those limited circumstances where a corporation's 
board of directors can no longer appropriately decide whether such a suit should be filed, both 
the procedural and substantive law of Delaware establish very high thresholds that shareholders 
must surmount to take such action. Moreover, as strong Delaware public policies encourage 
people both to invest in Delaware corporations and to agree to serve on the boards of Delaware 
corporations, Delaware law intentionally creates demanding standards that plaintiffs must 
overcome in order to sue directors for breach of the duty of oversight. 

~; I 
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For the reasons articulated above, the Court concludes that the Amended Complaint 
herein fails to meet the heightened pleading standard of Rule 23.1 necessary to allow Westerman 
to prosecute a derivative action on behalf of BearingPoint. Further, the Amended Complaint 
fails to allege facts sufficient under Delaware law to support the claimed cause of action for ' 
breach of the individual Defendants' duties of director oversight. Accordingly, for each ofthese 
reasons, the Court sustains the demurrers of the Defendants and dismisses the Amended 
Complaint with prejudice.52 Enclosed is a copy of the Order entered this date dismissing this 
case. Westerman's exception to the Court's ruling is noted for each of the reasons argued on 
brief and during oral arguments. 

52 The Court declines to grant leave for Westerman to file a second amended complaint. Due to the length of time 
that has elapsed since the time of the alleged wrongdoing by either BearingPoint or the Individual Directors, if 
sufficient facts existed to sustain a derivative suit, the Court is convinced that Westerman would have pled them in 
either his Complaint or his Amended Complaint. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

JOHN WESTERMAN ) 
) 

Plaintiff, ) 

v. 

DOUGLAS C. ALLRED, ET AL. 

Defendants 

)
)
)
)
)
)
 

CL # 2006-457
 

FINAL ORDER 

This matter came before the Court on the demurrers of the individual Directors 
and Officers of BearingPoint, Inc. and BearingPoint, Inc. to the Amended Complaint. 

IT APPEARING to the Court for the reasons articulated in the Court's Letter 
Opinion dated February 20,2008, that the the demurrers of all Defendants to the 
Plaintiffs Amended Complaint should be sustained, it is therefore 

ORDERED that the demurrers to the Amended Complaint are hereby sustained 
and this matter is dismissed with prejudice. 

ENTERED this '2L day of February, 2008. 

ENDORSEMENT OF THIS ORDER IS WAIVED IN THE DISCRETION OF THE COURT
 

PURSUANT TO RULE 1:13 OF THE RULES OF THE SUPREME COURT OF VIRGINIA
 


