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Defendant's Notice of'Termination dated October 1,2002; and 4) the Plaintiff's claim dated May 
$1,2002. . 

In C9rtSiderlngtbis motion to dismi8~tbe court has before it onlythe pleadings and 
stipulated docuntentstisted above. While thf}opurtis required to acceptastrue all ofthe factual 
allegations intheComplliint and the reasonabltdnfei:ences to be drawn from the fucts alleged 
therein, factual ass<:rUons included in the Plainti1f's ond and Written~guments which go beyond 
the. Complaintandtheiltiilulateddocumentsatellot properly before thecotirtfor consideration. 

Atticle40ftlleGeneral Conditions, SpeciiicaUy Article 4.4.1, provides in no uncertain 
terms thatcolisidetattonofthe claim or ClaUllS1JX>W at issue first requires their referral to the 
Architect. The Architect then, as a conwtion.preoedent, must provide a decision, or filil to do so 
within thetime~rlbed, before litigatioD.~p bebroughfby the.clailllant. A careful review of 
theComplaint,andthestipulated exhibit4,tliePla.intiffs. claiIlh faUs to indicate anyref~rencL\ 
directly or by reasonable inference, indicating tl\aitbeclaims described intheComplaint were 
ever submitted totheArChitectfot decision. 1t goes witboutaayirtgthatthe-court clUUlot,evenat. 
this stage ofthe PrQceeding, supply the .necessaryfac.tual predi~teby speculation. 

The cl~atJanguage oftheparties'Q()ntraet cr~es the condition precedent requiringthc
 
submission oftheseclai.ms to the Architecfbefofelitigation is initiated bythe complaining· party,
 
The fiiilure to allegelJllfisfaction ofa conditionprece4en( opensthcPhuntiff'sclaim to~k on
 
thepl~adings. .S~e 1Jerner v.Crude/sky Co.'J2~OVa. 124, 334 S.E.2d .579 (1985); PacijicCeritUry
 
Development & Realty v. Wheatland Farms. L.L.C.• 69 Va. eir. 134 (2005).
 

Accordi~Jy~ the Motion to Disnllssisgranted oDtlle b~is indicated.. TIl view ofthe 
co~rtt8~~isJop,onthisissue, the court declines at thiBtime to makeanyftutherrulingon the 
~1l1ainin8aspects0f~pe(endanttsmotion. ThePlaintiffis~rantedleave to file anatnend¢d 
COJIlPl~t, ,ifitb,e soadvis~ withjntw.,nty-one(2l) days from the ciate()fthe entry ofthe ordet . 
iJnplcmenti~8 tMsruling. Jngranting this leave, the court jsmindfult1lafthe currentmotjQU is 
onemadi>, effectively,;6n:thepl~ings,~¥lr ip.. the litigation. The court noieflthealleglltions 
tnadetntbcSUPPPrdn1J Ilfgume~t (not iiltheComplaint anqnot considered in deciding t1l¢.tnerit~ . 
oftbis motion) filed bycQun~el fQr tlIe Pltdp~ffthat the claim W8$, in fact; S1Jbmi~tothe 
.Arph~~ .. W... ~~yatii~<lir~tca ~prej)at:etbc order! inporponttingthisJetter ruling by 
ref~en.ce,and.cirtillate .irfottodorBetnentbefote ifSsuow$sip,.t().tlnn:oult'furentry, 

c::t:&~<;;IG.'~ U . 
Judge . 
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