
VIRGINIA:      
    In the Supreme Court of Virginia held at the Supreme Court 

Building in the City of Richmond on Friday the 9th day of January, 

2009. 

 
Greenbrier Obstetrics and Gynecology, P.C.,  Appellant, 
 
 against  Record No. 080072 
   Circuit Court No. CL07-1297 
 
Zenette Moore Leao, M.D.,    Appellee.
      
 
        Upon an appeal from a 

judgment rendered by the Circuit 
Court of the City of Chesapeake. 

 
 
 Upon consideration of the record, briefs, and argument of 

counsel, the Court is of opinion that there is no error in the 

judgment of the circuit court. 

 Leao entered into a three-year employment contract (the 

"agreement") with Greenbrier, a professional corporation that 

provides obstetric and gynecological services in southeast 

Virginia.  Section 4.01(e) of the agreement provided:  "This 

Agreement may be terminated by either EMPLOYEE or EMPLOYER without 

cause and without any further obligations upon sixty (60) days 

advance written notice." 

 The agreement also contained a covenant not to compete, which 

provided that "for a period of two (2) years following termination 

of employment...EMPLOYEE shall not, directly or indirectly, own, 

manage, participate in, be employed by, or maintain any interest in 

any medical practice which practices obstetrical or gynecological 

medicine within a twenty (20) mile radius of the current office of 

EMPLOYER."  Section 3.05(F) of the covenant not to compete stated:  



"EMPLOYEE and EMPLOYER intend that this Covenant Not to Compete 

shall be severable from the other provisions contained in this 

Agreement, and EMPLOYER shall not be barred from enforcing 

EMPLOYEE’s covenant by reason of its breach of any other provision 

of this Agreement." 

 After working for Greenbrier for nearly three years, Leao had 

to terminate her employment due to medical reasons.  Leao provided 

Greenbrier with 60 days advance written notice that she was 

terminating the agreement pursuant to Section 4.01(e).  Leao then 

filed a complaint seeking a declaratory judgment that the covenant 

not to compete was void.  After a bench trial, the circuit court 

entered judgment for Leao, concluding that Leao’s termination of 

the agreement also terminated the covenant not to compete.  The 

circuit court found that the language of Section 4.01(e) altered 

the enforceability of the covenant not to compete when Leao gave 

the sixty (60) days notice of intent to terminate the contract. 

 On appeal, Greenbrier contends that the circuit court erred by 

concluding that Leao’s notice of termination terminated the 

covenant not to compete.  Specifically, Greenbrier argues that the 

severability provision in the covenant not to compete renders the 

covenant enforceable despite the termination of the agreement.  

Leao contends that the termination provision of the agreement 

provided that the entire agreement, including the covenant not to 

compete, was terminated "without any further obligations" when she 

gave Greenbrier 60 days advance written notice.  We agree with 

Leao. 

"The interpretation of a contract presents a question of law 

subject to de novo review."  PMA Capital Insurance Company v. US 

Airways, Inc., 271 Va. 352, 357-58, 626 S.E.2d 369, 372 (2006).  

Additionally, "when considering the meaning of any part of a 
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contract, we will construe the contract as a whole."  Lansdowne 

Development Company, L.L.C. v. Xerox Realty Corporation, 257 Va. 

392, 401, 514 S.E.2d 157, 161 (1999). 

Viewing this contract as a whole, there is an unresolvable 

conflict between the severability provision of Section 3.05(F) and 

the termination provision of Section 4.01(e), which allows 

termination "without any further obligation."  In order to agree 

with Greenbrier’s position, we would have to read the termination 

provision of Section 4.01(e) terminating the agreement "without any 

further obligations" to mean, except for the covenant not to 

compete.  However, to do so would require the Court to insert 

express terms into the contract.  This Court has stated that "we 

will not insert by construction, for the benefit of a party, a term 

not express in the contract."  Id. at 400, 514 S.E.2d at 161. 

The "without any further obligation" language in the 

termination provision and the severability language in the covenant 

not to compete create an ambiguity in the contract.  We have held 

that "[i]n the event of an ambiguity in the written contract, such 

ambiguity must be construed against the drafter of the agreement."  

Martin & Martin, Inc. v. Bradley Enterprises, Inc., 256 Va. 288, 

291, 504 S.E.2d 849, 851 (1998).  Here, Greenbrier was the drafter 

of the agreement.  Thus, the ambiguity must be construed against 

Greenbrier.  Applying this principle, we hold that Leao’s sixty 

days advance written notice terminated the entire agreement which 

included, and thus terminated, the covenant not to compete.  

Accordingly, the judgment of the circuit court is affirmed.  The 

appellant shall pay to the appellee thirty dollars damages. 
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 This order shall be certified to the said circuit court. 

 
 
        A Copy, 
 
                   Teste: 
 
      
 
            original order signed by the 

Clerk of the Supreme Court of 
Virginia at the direction of the 
Court 
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