
VIRGINIA:      
    In the Supreme Court of Virginia held at the Supreme Court 

Building in the City of Richmond on Friday the 26th day of March, 

2010. 

 
Frederick Thompson,     Appellant, 
 
 against  Record No. 090868 
   Circuit Court No. CL08001454 
 
Home Properties Seminary Towers, LLC,   Appellee. 
      
 
        Upon an appeal from a 

judgment rendered by the Circuit 
Court of the City of Alexandria. 

 
 
 Upon consideration of the record, briefs, and argument of 

counsel, the Court is of the opinion that the trial court erred in 

granting the renewed motion for summary judgment of Home Properties 

Seminary Towers, LLC ("Home Properties"). 

Frederick Thompson ("Thompson") filed a complaint against Home 

Properties alleging that Home Properties "breached its duty of care 

by failing to keep its [office building’s] outside 

entrance/premises free from . . . unsafe conditions."  As a result 

of Home Properties’ alleged negligence, Thompson "tripped and fell 

on the step directly outside the entrance to [Home Properties’] 

office building due to the poor lighting conditions and the 

defective design of the entrance walkway/steps, which resulted in 

the inability for patrons or invitees to see the steps at a given 

time of day."  Thompson further alleged that he suffered "serious 

and painful bodily injuries" as a result of his fall.   

Home Properties filed a motion for summary judgment in which 

it argued that there was "no genuine issue of material fact," and 

that it was apparent from the photographs Thompson provided that 



the "'defect'" that Thompson claimed existed on Home Properties’ 

premises was "open and obvious."  By order, the trial court denied, 

"without prejudice to refile," Home Properties’ motion for summary 

judgment.   

Following further discovery, Home Properties filed a renewed 

motion for summary judgment, along with a supporting memorandum and 

exhibits, which included photographs of the subject property.  Home 

Properties again argued that the "'defect'" on the premises was 

"open and obvious" and that "no genuine issue of material fact" 

existed, thereby entitling Home Properties to judgment as a matter 

of law.   

Thompson opposed Home Properties’ renewed motion for summary 

judgment on the grounds that Home Properties had "not met its 

burden to show that there is no genuine dispute of material facts."  

In particular, Thompson cited this Court’s decision in Acme 

Markets, Inc. v. Remschel, 181 Va. 171, 24 S.E.2d 430 (1943), and 

asserted that "there exist questions surrounding lighting 

conditions, the lack of contrast between surfaces, and similar 

factors that effectively obscured the hazard that caused the trip 

and fall."   

Following a hearing, the trial court granted Home Properties’ 

renewed motion for summary judgment and entered final judgment.  In 

its accompanying letter opinion, the trial court noted that it 

found no material fact genuinely in dispute.   

Thompson timely filed his notice of appeal, and this Court 

awarded him an appeal on the following assignments of error:   

1. The trial court erred in granting Defendant’s 
renewed motion for summary judgment prior to trial 
as material facts were in dispute. 

 
2. The trial court erred in granting Defendant’s 

renewed motion for summary judgment prior to trial 
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as issues of negligence and contributory negligence 
are questions for the jury. 

 
3. The trial court erred in granting Defendant’s 

renewed motion for summary judgment prior to trial 
based on review of photographs of the location of 
the subject trip-and-fall accident taken by and 
submitted by Defendant’s counsel prior to taking 
evidence at trial. 

 
     "Under well-settled principles, [this Court] review[s] the 

record applying the same standard a trial court must adopt in 

reviewing a motion for summary judgment, accepting as true those 

inferences from the facts that are most favorable to the nonmoving 

party, unless the inferences are forced, strained, or contrary to 

reason."  Fultz v. Delhaize America, Inc., 278 Va. 84, 88, 677 

S.E.2d 272, 274 (2009). 

 Rule 3:20 provides in pertinent part, "[s]ummary judgment 

shall not be entered if any material fact is genuinely in dispute."  

Further, this Court has 

repeatedly held that summary judgment is a 
drastic remedy, available only when there are 
no material facts genuinely in dispute.  Thus, 
if the evidence is conflicting on a material 
point or if reasonable persons may draw 
different conclusions from the evidence, 
summary judgment is not appropriate. 
 
 Furthermore, [this Court has] previously 
observed that [it is] increasingly confronted 
with appeals of cases in which a trial court 
incorrectly has short-circuited litigation 
pretrial and has decided the dispute without 
permitting the parties to reach a trial on the 
merits. 

 
Fultz, 278 Va. at 88, 677 S.E.2d at 274.  In this case, the trial 

court was plainly wrong when it prematurely terminated the 

litigation by granting the renewed motion for summary judgment. 
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 In Acme, we stated, "where the facts are in dispute or where 

diverse inferences reasonably might be drawn by men of reasonable 

minds, then it is a jury question."  181 Va. at 179, 24 S.E.2d at 

434.  In that case, we observed that "there was no dispute of the 

facts, except regarding the lighting of the area where" the 

plaintiff "stumbled over the stump of a post left on a parking lot 

which was operated" by the defendant."  Id. at 174, 179, 24 S.E.2d 

at 432, 434.  This Court held, "[c]ertainly that issue was clearly 

for the jury."  Id. at 179, 24 S.E.2d at 434. 

Similarly, in this case there remains a disputed question of 

fact whether the area where Thompson tripped and fell was 

sufficiently lighted.  We hold that the trial court erred in 

granting Home Properties’ renewed motion for summary judgment.  

Accordingly, the judgment of the trial court is reversed, and this 

case is remanded for a trial on the merits.   

This order shall be certified to the said circuit court. 

 
 
        A Copy, 
 
                   Teste: 
 
      
 
            original order signed by the 

Clerk of the Supreme Court of 
Virginia at the direction of the 
Court 
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