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ASSIGNMENT OF ERROR 

 Venture Supply, Inc. (“Venture”), and The Porter-Blaine Corporation 

(“PB”), by counsel, pursuant to Va. Code Ann. § 8.01-267.8, request an 

interlocutory appeal and seek reversal of the Trial Court’s Order entered 

June 23, 2010, consolidating groups of “Chinese Drywall” cases for trial on all 

issues including those of personal injury.  The Assignment of Error is set forth 

below: 

I. The Trial Court erred in consolidating for trial separate claims of 
homeowners for property damage and personal injury allegedly 
associated with drywall imported from China under the factors set 
forth in § 8.01-267.1 and this Court’s holding in Clark v. Kimnach, 
198 Va. 737, 96 S.E.2d 780 (1957).  (Preserved for Appeal in 
Venture Supply, Inc., and The Porter-Blaine Corporation’s 
Objection to Consolidation of Seven Cases for Purposes of Trial, 
filed on or about May 5, 2010; Arguments of Counsel during the 
April 21, 2010 and June 16, 2010 Hearings (Transcripts to be 
filed); and Venture Supply, Inc. and The Porter-Blaine 
Corporation’s Exceptions to Judge Hall’s June 23, 2010 Ruling, 
filed on or about June 2, 2010) 

 
STATEMENT OF THE NATURE OF THE CASE AND THE MATERIAL 

PROCEEDINGS IN THE TRIAL COURT 
 

 The underlying actions in these proceedings consolidated for pre-trial 

matters involve claims of plaintiffs who allegedly have homes that contain 

drywall imported from China and who allege that the drywall off-gases 

reduced sulfur gases which purportedly cause property damage and 

personal injuries.  The individual plaintiffs have sued the builders/developers 
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of their homes; Venture, who imported the drywall from China; PB, who was 

a drywall subcontractor for the builders/developers; Tobin Trading, Inc. 

(“Tobin”), who acted as a broker in the purchase of the drywall in China by 

Venture; and various individual drywall subcontractors. 

 The Chief Judge of the Circuit Court of Norfolk consolidated all cases 

involving Chinese Drywall then pending for pre-trial purposes by Order dated 

November 10, 2009.1  Previously, the defendants had filed objections and 

motions to transfer venue of most of the cases because they were improperly 

filed in Norfolk; however, the Trial Court, without hearing, overruled these 

motions by letter opinion and Order dated January 22, 2010.2 

 The Trial Court then heard arguments on the demurrers filed by various 

defendants and sustained in part and overruled in part those demurrers by 

                                      
1  The Plaintiffs subsequently moved to consolidate later-filed cases in 
these pre-trial proceedings, which motion was orally granted by the Trial 
Court at a status conference on April 21, 2010.  (Transcript to be filed). 
 
2  The cases involve homes located in Newport News, Williamsburg, 
Richmond, Virginia Beach and other venues in Virginia.  At the time of the 
motions, only approximately 3 cases involved homes in Norfolk. The 
Defendants filed objections to the trial court’s Order pursuant to the terms of 
the Order.  Because there is no provision allowing for an interlocutory appeal 
of this Order, the Defendants will appeal the Venue Order, which is contrary 
to the provisions of the Code of Virginia, after there is a final order in an 
applicable case.  
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Order dated March 29, 1010.3  Thereafter, the plaintiffs orally moved for 

consolidation of groupings of cases for trial at the status conference on April 

21, 2010.  The Trial Court permitted those defendants who wished to oppose 

the consolidation to file memoranda before the next status conference with 

the Court.  All defendants filed memoranda opposing the consolidation of the 

cases, especially the personal injury claims of the individual homeowners. 

 At the hearing on June 16, 2010, the parties, by counsel, orally argued 

their positions.  At that time, the Court orally ruled to consolidate the cases 

for trial on the issue of property damage only and to bifurcate the personal 

injury claims of the individual plaintiffs.  (Transcript of hearing June 16, 2010, 

Pages 49-50).  However, the Trial Court, without explanation or without even 

noting that it was reversing its oral pronouncement, issued a letter opinion 

and Order dated June 23, 2010, consolidating groups of cases for trial on all 

issues including personal injury. 

                                      
3  As with the Venue Order, there are no provisions allowing an 
interlocutory appeal of this Order, to which the Defendants objected.  The 
Defendants will appeal this Order, especially the portion of the Order 
permitting negligence claims which is contrary to this Court’s rulings on 
economic loss cases, at the appropriate time. 
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 Because this was error, Venture and PB request that this Court grant 

an appeal and reverse the ruling of the Trial Court.4  

QUESTION PRESENTED 

 I. Did the Trial Court commit reversible error in consolidating for 

jury trials separate claims of homeowners for property damage and personal 

injury allegedly associated with Chinese Drywall, where such consolidation 

severely prejudices the defendants and violates this Court’s direction to Trial 

Courts to err on the side of not consolidating such cases (Assignment of 

Error I.) 

STATEMENT OF FACTS 

 In the numerous Complaints the plaintiffs allege that they have homes 

that contain drywall (the interior walls of the homes) imported from China.  

(See, e.g., Complaint of Joseph and Cathy Leach v. Wellington, LLC, et al., 

Case No.: CL09-5932, ¶ 12).  The plaintiffs’ further allege that this drywall is 

defective because it releases sulfur gases and/or other toxic chemicals 

through an “off-gassing” process and that this causes property damage to the 

plaintiffs’ homes.  (Id.).  There are also allegations that the “off-gassing” 

process has caused physical injury to the plaintiffs.  (Id. ¶ 13).   

                                      
4  § 8.01-267.8 requires the Application or Petition for Appeal be filed 
within 10 days of the consolidation Order.  The Statute and Rules are silent 
as to any specific procedure to follow.  Out of an abundance of caution, 
Defendants filed a Notice of Appeal in the Circuit Court. 
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 The plaintiffs originally proposed to consolidate seven cases for trial.  

However, apparently in response to the objections of the defendants, the 

plaintiffs segregated the cases for consolidation in an attempt to group cases 

by builder/developer defendants.  In turn, the defendants offered a 

compromise on the consolidation issue.  They suggested that groups of 

cases be consolidated solely on the issue of property damages and that the 

personal injury claims of the plaintiffs be bifurcated.  The plaintiffs suggested 

that they wished to argue that they had to move out of their homes because 

of alleged health effects, and they wanted to explain their need to do so to 

the jury.  The defendants offered to stipulate that they would not oppose the 

plaintiffs’ claims that they vacated their houses for a reasonable period of 

time.  (Transcript, June 16, 2010, Pages 47-51). 

 The plaintiffs also argued that the personal injuries were relatively 

minor, such as nosebleeds and headaches, and that they really intended to 

use that evidence to support their “loss of use” claim in leaving their homes.  

(Id. at 16-18).  Once again, the defense offered a stipulation relating to this 

loss of use, which was originally accepted by the trial court.  However, the 

trial court reversed itself and consolidated the cases for trials on all issues. 
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ARGUMENT 
 

A. Standard of Review 

A decision of the trial court granting consolidation will not be reversed 

on appeal “unless the trial court plainly abused its discretion.”  Lamberton v. 

Lamberton, 2004 Va. App. LEXIS 440 (Va. Ct. App. Sept. 14, 2004) (quoting 

Allstate Ins. Co. v. Wade, 265 Va. 383, 392, 579 S.E.2d 180, 185 (2003)).  

The appellant has the burden to present the Court with a “sufficient record 

from which [the Court] can determine whether the lower court has erred in 

the respect complained of.”  Smith, 16 Va. App. 630, 635, 432 S.E.2d 2, 6 

(1993) (quoting Justis v. Young, 202 Va. 631, 632, 119 S.E.2d 255, 256-257 

(1961)).   

B. The Trial Court’s Order Consolidating Cases for Trial is Clearly  
  Erroneous 

 
Va. Code § 8.01-267.1 (2004) sets forth the following factors for a trial 

court to consider in consolidating trials: 

1. Separate civil actions brought by six or more plaintiffs 
involve common questions of law or fact and arise out of 
the same transaction, occurrence or series of 
transactions or occurrences; 

2. The common questions of law or fact predominate and 
are significant to the actions; and  

3. The order (i) will promote the ends of justice and the just 
and efficient conduct and disposition of the actions, and 
(ii) is consistent with each party’s right to due process of 
law, and (iii) does not prejudice each individual party’s 
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right to a fair and impartial resolution of each action. 
(emphasis added) 

 
 Prior to the adoption of this statute, this Court ruled that a trial judge 

has inherent authority to consolidate cases for trial.  However, this Court also 

ruled that a trial court should err on the side of not consolidating cases if 

there is any doubt that the defendant will be prejudiced by such 

consolidation.  Clark v. Kimnach, 198 Va. 737, 744, 96 S.E.2d 780, 786 

(1957). 

 In the present actions, the trial court has decided to consolidate claims 

of homeowners including separate personal injury claims which will severely 

prejudice the defendants.  As pointed out in Venture and PB’s brief objecting 

to consolidation, the government studies to date on Chinese Drywall all 

suggest that whatever “off-gassing” is occurring, it is at such low levels as to 

not present a health hazard.  (Venture Supply, Inc., and The Porter-Blaine 

Corporation’s Objection to Consolidation of Seven Cases for Purposes of 

Trial, Pages 3-6).  Allowing multiple plaintiffs to describe various allergic 

symptoms to a jury would improperly taint each individual claim by the use of 

irrelevant and prejudicial testimony. Certainly, if each claim were allowed to 

proceed on its own, the court would never permit testimony from other 

homeowners who allege that they experience health effects from their own 

home. 
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 In addition, the Plaintiffs’ claims for property damage are, to their own 

admission, varied and distinct.  See, Tobin Trading, Inc.’s Opposition to 

Plaintiff’s Motion to Consolidate, Page 6, and Builder/Developer Objection to 

Consolidation of Cases for Trial and Memorandum in Support of Objection, 

Page 9).  For example, there is a wide range in the amount of Chinese 

drywall in the Plaintiffs’ homes.  The Plaintiffs William and Deborah Morgan 

(Case No.: CL09-5133) have two-hundred and twelve (212) sheets of 

imported drywall in their home.  However, Joseph and Cathy Leach (Case 

No.: CL09-5932) have only eight (8) sheets of imported drywall in a wine 

closet in the basement.  (Tobin Trading, Inc.’s Opposition to Plaintiff’s Motion 

to Consolidate, Pages 10-11).  If Chinese drywall “off-gases” sulfur, certainly 

exposure to two-hundred twelve sheets in a home is vastly different than 

exposure to eight sheets in a localized area in the basement. 

Where claims involve too many factual differences, they should not be 

consolidated for trial.  See Branch v. Purdue Pharma. L.P., 64 Va. Cir. 159 

(Richmond 2004) (action severed because while the occurrence that formed 

the basis for the claims were each patient’s circumstances surrounding 

taking OxyContin, the claims were based upon different factual bases for 

each patient); McClure v. Norfolk & Railway Co., 54 Va. Cir. 322 (Roanoke 

2000) (Federal Employer’s Liability Act actions severed after pre-trial 
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proceedings because while there were some similar questions of law, the 

plaintiffs’ “disparate work histories, disparate occupational exposures, and 

disparate dates of and places of employment” led to a finding that they did 

not arise out of the same transaction).   

  This Court has recognized that “caution should be exercised to see 

that a party litigant will not be prejudiced before the court orders a 

consolidation of cases,” and “[i]f the trial court is in doubt as to the 

advisability of a consolidated trial, no such order should be 

entered.”  Kimnach, 198 Va. at 744, 96 S.E.2d at 786; see also, Johnson v. 

Merrill, 125 Va. 162, 190, 99 S.E. 785, 794 (1919) (improper to consolidate 

cases in which the parties, the subject matter, and the relief sought are 

different); Shelton v. Watson, 36 Va. Cir. 214, 216 (Spotsylvania 1995) 

(consolidation denied where cases involved distinct and unrelated auto 

collisions that occurred a week apart in two different locations, separated 

both by time and intervening medical treatment).  

 Finally, these “Chinese Drywall” cases will be among the first Virginia 

state court cases to be tried before a jury.  There have been at least two such 

cases tried in other courts – Hernandez v. Knauf Gips, tried to a bench trial in 

the consolidated Multi-District proceedings in the United States District Court 

for the Eastern District of Louisiana, and Siefart v. Banner Supply Company, 
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tried to a jury in Dade County, Florida.  However, both trials involved only one 

homeowner plaintiffs and one defendant and both trails did not include any 

claims for personal injury.  In addition, the Hernandez trial in the M.D.L. 

proceedings involved a stipulation by the defendant of liability. 

 In the present actions, each group of plaintiffs set for trial involve at 

least four separate defendants, many of whom have cross-claims against 

each other; do not involve stipulations of liability; and include claims of 

various personal injuries. In fact, the last group of cases set for trial involves 

separate builder-defendants, which is something that even the Plaintiffs 

concede would be prejudicial.5 

 Cases involving Chinese Drywall have received much media attention 

and apparently a sympathetic reaction by the various courts in which these 

cases are pending.  However, the defendants are entitled to due process 

under both the United States Constitution and the Constitution of the 

Commonwealth of Virginia.  Rushing to consolidate cases for trial merely 

because there are numerous such cases pending in a Court (in which they 

really do not belong) should not give way to the rights of the defendants for a 

fair and impartial trial. 

                                      
5  It is difficult to understand the Trial Court’s reversal of the oral ruling 
regarding consolidation.  It is even more difficult to understand why the Court 
set the last group of cases together when the parties were supposed to 
confer and agree on the cases to be consolidated.  (Transcript, Page 70). 



11 
 

CONCLUSION 

 For the reasons set forth above and set forth in the memoranda and 

arguments of all defendants in the Trial Court, which are incorporated herein 

by reference, Venture and PB, by counsel, respectfully request that the 

Virginia Supreme Court grant their Application/Petition to Appeal, and 

reverse the trial court’s Order entered June 23, 2010 in all respects, holding 

that the plaintiffs’ Chinese Drywall cases not be consolidated and remain as 

they were originally filed, as individualized state actions.  In the alternative, 

Venture and PB request that the Court reverse that part of the Trial Court’s 

Order consolidating the personal injury aspects of the Plaintiffs’ claims.6 

      VENTURE SUPPLY, INC. and  
      PORTER-BLAINE CORP. 
 

 
     By:   ___________________________ 

                 Counsel 
Mark C. Nanavati, Esquire (VSB #38709)  
Kenneth F. Hardt (VSB #23966) 
SINNOTT NUCKOLS & LOGAN, P.C. 
13811 Village Mill Dr. 
Midlothian, VA 23114-4365 
(804) 378-7600 telephone 
(804) 378-2610 fax 
mnanavati@snllaw.com 
khardt@snllaw.com 
Counsel for Defendants/Appellants 

                                      
6  Venture and PB will, if necessary, abide by their offer in the Trial Court 
relating to the Plaintiffs’ claims that they moved out of their homes for a 
reasonable period of time. 
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CERTIFICATE IN ACCORDANCE WITH RULE 5:17(i) 
 
 The Appellants in this matter are Venture Supply, Inc. and The 

Porter-Blaine Corporation, and are represented by Mark C. Nanavati and 

Kenneth F. Hardt with the firm of Sinnott, Nuckols, & Logan P.C., 13811 

Village Mill Drive, Midlothian, Virginia 23114, mnanavati@snllaw.com, 

khardt@snllaw.com. Their telephone number is (804) 378-7600, and the 

fax number is (804) 378-2610. 

 The Appellees in this matter are Plaintiffs with Chinese Drywall cases 

pending in the Circuit Court for the City of Norfolk, Virginia, who are 

represented by Richard J. Serpe, Esquire, with the firm of The Law Office 

of Richard J. Serpe, P.C., Crown Center, Suite 310, 580 East Main Street, 

Norfolk, Virginia 23510, rserpe@serpefirm.com. His telephone number is 

(757) 233-0009 and his fax is (757) 233-0455. 

 The other Defendants in this matter are: 

  Tobin Trading, Inc., represented by Theodore I. Brenner, Esquire, 

Brenner, Evans & Millman, 411 E. Franklin Street, Suite 200, Richmond, 

Virginia 23219, tbrenner@beylaw.com.  His telephone number is (804) 

644-1300 x 226, and his fax is (804) 644-1354. 
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 Genesis Group, Inc., Parallel Designs and Wermers Development, 

represented by John Franklin, Esquire, Taylor and Walker, P.C., P.O. Box 

3490, Norfolk, Virginia 23510, jfranklin@taylorwalkerlaw.cpm.  His 

telephone number is (757) 625-7300 x 310, and his fax number is (757) 

625-1504. 

 Ainslie Group, Atlantic Homes, HHJV, AHJV, American Eastern, 

Wellington, LLC, Wyndwil, Overlook Point, Clark-Whitehill, Plantation 

Group, Greensprings Plantation, The Overlook, and Peak Building, 

represented by J. Brian Slaughter, Esquire, McKenry, Dancigers, Dawson 

& Lake, 192 Ballard Court, Suite 400, Virginia Beach, Virginia 23462. 

jbslaughter@va-law.org.  His telephone number is (757) 461-2500, and his 

fax number is (757) 461-2341. 

 Woodall, represented by David L. Dayton, Esquire, Kalbaugh, Pfund 

& Messersmith, 555 East Main St., Suite 1200, Norfolk, Virginia 23510, 

david.dayton@kpmlaw.com.  His telephone number is (757) 623-4500 and 

his fax number is (757) 623-5700. 

 Franciscus Homes, Inc. and Greensprings Condominiums, LLC, 

represented by Todd M. Fiorella, Esquire, Fraim & Fiorella, P.C., Town 
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Point Center, 150 Bousch Street, Suite 601, Norfolk, Virginia 23510, 

tmfiorella@ff-legal.com.  His telephone number is (757) 227-5900, and his 

fax number is (757) 227-5901. 

 AHJV, LLC and Atlantic Homes, LLC, represented by E.D. David, 

Esquire, David, Kamp & Frank, LLC, 739 Thimble Shoals Boulevard, Suite 

105, Newport News, Virginia 23606, eddavid@davidkampfrank.com.  His 

telephone number is (757) 595-4500, and his fax number is (757) 595-

6723. 

 Stone Development, represented by Jonathan L. Stone, Esquire, 

Stallings & Bischoff, P.C., 2101 Parks Avenue Suite 801, Virginia Beach, 

Virginia 23451, jstone@sb-lawgroup.com.  His telephone number is (757) 

416-6012, and his fax number is (757) 428-6982. 

 Absolute Drywall and Carl Rowe, represented by Richard Saunders, 

Esquire, Richard A. Saunders, Esquire, Furniss, Davis, Rashkind & 

Saunders, P.O. Box 12525, Norfolk, VA 23541, rsaunders@ 

furnissdavis.com.  His telephone number is (757) 461-7100, and his fax 

number is (757) 461-0083. 

 Brazil, represented by M. Scott Stein, Esquire, Bennett L. Stein, Stein 

& Stein, P.C., 740-F Thimble Shoals Blvd., Newport News, VA 23606, 
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sstein@steinandsteinpc.com.  His telephone number is (757) 873-1221, 

and his fax number is (757) 873-4449. 

 A copy of this Petition for Appeal has been mailed, postage pre-paid, 

to all counsel of record on the 6th day of July, 2010.  

 The Appellants would like to state orally in person to a panel of this 

Court the reasons why the Petition for Appeal should be granted. 

 

            ______________________________ 

Mark C. Nanavati, Esquire (VSB #38709)  
Kenneth F. Hardt (VSB #23966) 
SINNOTT NUCKOLS & LOGAN, P.C. 
13811 Village Mill Dr. 
Midlothian, VA 23114-4365 
(804) 378-7600 telephone 
(804) 378-2610 fax 
mnanavati@snllaw.com 
khardt@snllaw.com 
Counsel for Defendants/Appellants 
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