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v.
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Warden, Augusta Correctional Center,

Respondent.

Civil Action No. 3:05-^-558

MEMORANDUM OPINION

THIS MATTER is before the Court on Petitioner David W. Boyce's Amended Petition

Under 28 U.S.C. § 2254 for Writ of Habeas Corpus by a Person in State Custody ("Petition for

Writ of Habeas Corpus") (Doc. No. 25), Respondent's Motion to Dismiss (Doc. No. 40), and

Petitioner's Motion for Summary Judgment and Immediate Habeas Corpus Relief on Grounds

1(2) and 11(4) of the Amended Petition ("Motion for Summary Judgment") (Doc. No 48). In his

petition, Boyce challenges his state 1991 convictions for capital murder and robbery, for which

he is serving two terms of life imprisonment. Boyce moves for summaryjudgment, alleging an

exculpatory Polaroid picture suppressed by the Commonwealth of Virginia ("Commonwealth")

demonstrates his convictions and custody are in violation of Brady v. Maryland, 373 U.S. 83

(1963), and were obtained through knowing use of false testimony, in violation of his Due

Process rights. For the reasons that follow, Boyce's Motion for Summary Judgment and Petition

for Writ of Habeas Corpus are GRANTED and Respondent's Motion to Dismiss is DENIED.

I. RELEVANT FACTS AND PROCEDURAL BACKGROUND

In March of 1991, David W. Boyce was convicted of the May 19, 1990 murder and

robberyof Timothy KurtAskew at a motel in Newport News, Virginia. The facts, as determined

by Circuit Court of the City of Norfolk ("Norfolk Circuit Court") in denying Boyce's state habeas



petition, are as follows.At the time of the murder, then-nineteen year old Boyceand Askew were

sharing Room 235, an efficiency suite, at the Econo Lodge motel where the murder took place.

Boyce v. Braxton, No. CR70H34158, letter op. at 3 (Va. Cir. Ct. July 22, 2010) [hereinafter

Letter Op.]. The day before the murder, on May 18, 1990, Askew and his ex-wife stopped by

Room 235 and Askew's ex-wife observed Askew and Boyce talking while Askew had his wallet

out. Id. at 3-4. Around midnight that same night, Askew's ex-wife left him at a bar. Id. at 4.

Around 2:00 a.m., Askew returned and rented another room at the Econo Lodge, Room 204. Id.

At approximately, 11:00 a.m. on May 19, 1990, a housekeeper entered Room 204 and found

Askew dead from multiple stab wounds. Id. No wallet or money were found in the room and

Askew's pants were on the bed with the front pockets turned inside out. Id. at 5

Over the next week, the Newport News Police Department ("NNPD") conducted an

investigation into Askew's murder. Id. at 4. On the day of the murder, detectives contacted

Boyce at approximately 2:00 p.m. at Sizzler's Restaurant, where he was working. Id. The

detectives took Boycebriefly to the Econo Lodge and then to the police department where Boyce

was interviewed by Detectives Bennett and Williamson. Id. Boyce told the detectives that he had

seen Askew and his ex-wife the afternoon before and Askew gavehim money he owed Boyce. Id.

Boyce said he later sawAskew around 2:00 or 2:30 a.m., whenAskew came into the room they

shared and told Boyce he had some hash and was going to party with some friends. Id. During

that May 19th interview, Boyce was fingerprinted by Patti Montgomery, a member of the NNPD

Crime Scene Search Unit. Id. Boyce was interviewed again on May 22, 1990 and provided the

police with the same story. Id. at 5. On May24, 1990, the police called Boyce back for a third

interview and placed him under arrest. Id.

A. Evidence Presented at Trial

At a two day jury trial in March of 1991, the Commonwealth presented twelve witnesses

against Boyce. Id. at 3. Among the witnesses was the motel clerk who checked Askew into Room

204 around 2:00 a.m. on May19,1990. Id. at 4. The clerk testified that around 3:00 a.m.,he did



his last security check for the night, which entailed walking the premises of the motel. Id. On his

security check, he passed a silent and dark Room 204 at which time he "observed a man walking

behind him who furtively ducked into a crossway then headed towards the woods behind the

motel." Id. Later, the clerk saw the same man crossing the road in front of the motel. Id. At trial,

the clerk testified the man looked similar to the defendant, though "the man had darker

complexion and at least shoulder length hair, possibly longer." Id.

The Commonwealth also called Patti Montgomery, who fingerprinted Boyce on the

afternoon of the murder. Id. at 4-5. She testified that Boyce had "almost shoulder length hair"

on the day she fingerprinted him and that when she saw him five days later "he had cut his hair

again, even shorter." Id. at 5. No questions were asked of Montgomery on cross examination

regarding this portion of her testimony. Id. at 8. Three other police personnel testified regarding

their interactions with Boyce, but were never asked about the length of his hair. Id. at 5, 8.

Other trial evidence included the testimony of a jailhouse informant, who said Boyce

confessed to the murder, and a scent tracing dog that traced the scent from bloody towels taken

from Room 204 back to Room 235, where the dog alerted. Id. at 5-6. None of the physical

evidence taken from the crime scene specifically linked Boyce to Room 204. See id. at 5-7. In

addition to the evidence cited by the Norfolk Circuit Court, the Commonwealth introduced

pictures taken on May24,1990 of cuts and bruising on Boyce's hands; howeverBoyce's cuts and

bruises do not appear to be consistent with Askew's wounds. See Pet'r's Opp'n Mot. Dismiss Ex.

10, at 808 (closing argument transcript).

B, PROCEDURAL HISTORY

1. Conviction and Direct Appeal

At the close of trial, the jury found Boyce guiltyof capital murder and robbery. Letter Op.

3. The Commonwealth sought a death sentence on the capital murder charge, but the jury

sentenced Boyce to two terms of life imprisonment. Id. Boyce appealed his convictions, and the

Court ofAppealsof Virginiaand the Supreme Court of Virginiaaffirmed.



2. Petition for Actual Innocence

Boyce filed a Petition for Writ of Actual Innocence in the Supreme Court of Virginia on

May l, 2004. Boyce sought the writ based on scientific analysis of biological evidence found in

Room 204, which revealed no DNA attributable to Boyce and the presence of DNA attributable

to an unidentified person. The Supreme Court of Virginia denied the writ and dismissed the

petition. On August 9, 2004, Boyce's then-attorney received a phone call from the jailhouse

informant, who recanted his testimony. Boyce sought rehearing of his Petition, arguing there

was not sufficient circumstantial evidence to support a conviction in light of the recantation and

DNA evidence. The Supreme Court of Virginia denied Boyce's petition for rehearing on March

16, 2005.

3. State and Federal Habeas Petitions

Boyce simultaneously filed a Petition for Writ of Habeas Corpus in state and federal

court in August of 2005. In this Court, the parties filed a Joint Motion for a Stay Pending

Resolution of Petitioner's Identical State Habeas Corpus Petition, which was granted.

Nearly eighteen years after Boyce was first questioned, on April 28, 2008 during the

course of state habeas discovery, the City of Newport News turned over a Polaroid picture

("Polaroid" or "photograph") taken by NNPD detectives the day of Askew's murder. The

Polaroid showed Boyce in his Sizzler's uniform with short hair. Boyce subsequently moved to

amend his habeas petitions in both the state and federal courts to include a Brady claim for

suppression of the photograph and a Due Process claimthat Montgomery testified falsely when

she stated Boyce had shoulder length hair on the day of the murder. Both courts granted Boyce

leave to amend. The amended state and federal petitions allege the following grounds:

Ground I: The Commonwealth violated Boyce's Due Process rights by knowingly using
perjured testimony by (1) Herman Elkins (the jailhouse informant) and (2) Patti
Montgomery at trial.

Ground II: The Commonwealth violated Boyce's Due Process rights by suppressing
material exculpatory evidence in violation ofBrady v.Maryland, specifically:



(1)The Commonwealth's deal with Elkins in return for his testimony

(2) Elkins's history of providing information to the Commonwealth and serving
as a cooperating witness

(3) Elkins's history of mental illness

(4) May 19, 1990 Polaroid picture taken by the NNPD of Boyce, demonstrating
Boyce did not have shoulder length hair

(5) The confession of a man named Robert Rodriguez to the murder of Askew

(6) Crimescene latent partial prints with exclusionaryvalue and excludingBoyce

(7) Elkins's recantation to the prosecution in 2004 (alleging it was not disclosed
and the prosecution discouraged Elkins from contacting Boyce'scounsel)

Ground III: The Commonwealth violated Due Process by continuing to activelysuppress
Elkins's recantation and the Polaroid, which was requested during the discoveryprocess

a. State Habeas Proceedings

During the state habeas proceedings in the Norfolk Circuit Court, Respondent generally

moved to dismiss the original and amended petitions on statute of limitation grounds. Letter

Op. 1. The Norfolk Circuit Court denied both motions. Id. The respondent also argued all

grounds raisedby Boyce were defaulted under Slayton v. Parrigan, 215 Va. 27 (1974), Virginia's

procedural default rule. Letter Op. 1.

EvidentiaryHearing Testimony: After an extended discovery period, the Norfolk Circuit

Court held an evidentiary hearing over the course of four days in March of 2010. Id. at 2. At the

conclusion of Boyce's casein chief, the Norfolk Circuit Courtgranted the respondent's motionto

strike on all grounds except for Ground 1(2)—the Due Process claim pertaining to the

Commonwealth's use of the perjured testimony of Patti Montgomery, Ground11(4)—the Brady

claim pertaining to the Polaroid, and Gound 11(6)—the Brady claim pertaining to the latent

fingerprints. Id. at 3. The parties submitted written briefs and the Norfolk Circuit Court heard

oral arguments on the surviving claims. Id.

In its opinion, the NorfolkCircuit Court recounted the following pertinent testimony and

evidence admitted at the evidentiary hearing. Boyce's trial attorney, Thomas K. Norment, Jr.,



testified that he knew hair length would be an issue prior to trial and that he discussed the issue

with Boyce. Id. at 7. Norment testified that Boyce never told him the police took a potentially

exculpatory photograph before, during, or after the trial. Id. Boyce stated he never mentioned a

photograph taken by the police showing his hair length because it "never came to mind." Id.

Norment saw photos taken by the police of cuts on Boyce's hands, but it never occurred to him

that there might be an undisclosed picture showing Boycefrom the chest up. Id. Boycestated he

did not recall the taking of the Polaroid when he heard Montgomery's trial testimony that he

had almost shoulder length hair on the day of the murder. Id. He testified he did not remember

the Polaroid because he was "scared" and his "mind was on other things." Id. at 7-8.

Boyce further testified that when he was going through transcripts sometime "in the mid

to late 1990's," and "just after lots and lots of thought it came to mind" that the police had taken

a photograph of him during his first interview on May 19, 1990. Id. at 8. He stated either

Detective Bennett or Williamson took the picture in the interview room and that he never saw

the actual photograph after it was taken. Id. Except for the mug shot, taken later, Boycetestified

the police took no other photographs of his face. Id.

Upon remembering the photograph, Boyce wrote the NNPD "asking to be provided a

copy of the photograph."1 Id. Boyce received no response to his request and later conveyed his

memory of the detectives taking the photograph to his habeas counsel. Id. In 2006, Boyce's

attorneys received a copyof the Newport News Police Investigation Filepursuant to a subpoena

duces tecum issued by the Norfolk Circuit Court. Id. The investigation file did not contain a

photograph like the one Boyce remembered being taken, and his attorneys wrote a letter dated

August 17, 2006, advising the Newport News City Attorney of Boyce's recollection of the

photograph and specifically requesting it be produced. Id. The city faxed a letter dated October

1Respondent disputes whether Boyce specifically asked for the photograph. Respondent states that "the
onlyadditionalaction Boyce took prior to filing the habeas petitionswas to write a vague letter, which did
not specifically request the photograph, to the Newport News Police Department." Resp't Reply Pet'r's
Opp'n Mot. Dismiss & Mot. Summ. J. 2-3, Doc. Nos. 53, 54 [hereinafter Resp't Reply]. The Norfolk
CircuitCourt,however, stated Boyce asked "to be provided a copyof the photograph." Letter Op. 8.



3, 2006, stating that "all 'non-evidentiary materials' in its possession in connection with the

arrest and prosecution of Mr. Boyce had been produced." Id. However, on April 28, 2008, the

City of Newport News produced a Polaroid photograph of Boycefrom the waist up wearing his

Sizzler uniform. Id. The parties stipulated the photograph was found among the investigative

materials related to the case in the custody of the NNPD. Id.

Prior to Boyce's 1991 trial, Boyce did not receive the Polaroid despite the fact the

Newport News Commonwealth's Attorney provided Boyce's counsel with "open file" discovery.

Id. The policy was described as allowing defense counsel free reign to inspect the

Commonwealth's file, exclusive of attorney work product. Id. at 8-9. Just prior to the

commencement of trial, Norment stated on the record, "The only thing I guess is that I would

want a confirmation that the material - there is not any information which would have been

discoverable which was not in the file which is going to be introduced." Id. at 9 (quoting Trial Tr.

24). The Commonwealth's Attorney responded "No." Id. (quoting Trial Tr. 24). The trial court

then stated, "the Commonwealth's Attorney's position is that you are correct, there is nothing

that he hasn't revealed to you " Id. (quoting Trial Tr. 24). In response, the Commonwealth's

Attorney added "during the course of these proceedings, pre-trial, that we'vehad an open flowof

information about this case because we both understand the seriousness of why we are here, and

not only have we provided an open file policy to the defense, but we have also discussed the

witnesses that are going to be present here for the Commonwealth and for the Defense, and

what we expect each witness to say. So we've had open discovery and disclosure between both

parties in this matter, given the gravity of why we are here." Id. (quoting Trial Tr. 24-25). The

Norfolk Circuit Court therefore concluded, "As is evident above, the Polaroid photograph was

not contained within the Commonwealth's Attorney's file." Id.

Findings of Fact: The Norfolk Circuit Court made numerous "Findings of Fact." First,

the Norfolk Circuit Court found that Detective Bennett or Williamson took the Polaroid

photograph of Boyce on May 19, 1990 because that was the only day Boyce would have been



wearing the Sizzler Restaurant nametag present in the photograph. Id. at 9-10. The Norfolk

Circuit Court stated the photograph was likely taken to assist in the investigation and was

maintained separately within the file from other photographs that were considered

"evidentiary." Id. at 10. The photo thus "remained forgotten within the police file" and was not

concealed with nefarious intent, because if it had, it would have been destroyed. Id. Therefore,

the Norfolk Circuit Court found the detectives forgot about the photograph and that the

Commonwealth's Attorney did not know about it until his deposition in 2009. Id. The Norfolk

Circuit Court further found Boycewas truthful when he testified he did not remember the taking

of the photograph until the mid to late 1990s. Id.

The Norfolk Circuit Court also concluded that "photograph objectively proves that

[Montgomery's] testimony was demonstrably false. No reasonable person could possibly look at

the photograph and describe Boyce's hair as almost shoulder length." Id. at 10-11. If the

photograph was produced at trial, the Norfolk Circuit Court found Montgomery's testimony

would have been refuted and a mistrial might have been declared, and if Boyce had raised the

issue within twenty-one days after the sentencing order, "one would have to assume that a new

trial would have been ordered." Id. at 11. Finally, the Norfolk Circuit Court stated none of its

findings question Boyce's competence at trial and found Boyce had the capability of recalling the

photograph being taken. Id.

Norfolk Circuit Court'sLegal Conclusions: The Norfolk Circuit Court noted the Polaroid

claims (Ground 1(2)—Montgomery's false testimony and Ground 11(4)—Brady violation for

failing to turn over the Polaroid) were related but distinct. Id. at 13. The Norfolk Circuit Court

began its review of the Polaroid claims by holding the Commonwealth's failure to turn over the

Polaroidconstituted a violation of Brady. Id. at 14. Boyce satisfied the three prongs of Brady,

showing (1) the Commonwealth failed to turn the photograph over while it remained forgotten

within the police file; (2) the photograph, showing he was not the longhaired man seen by the

clerk and impeaching the testimony of Montgomery, was favorable to Boyce; and (3) the

8



photograph would have undermined the case against Boyce and was therefore material. Id. at

14-15 (citing Brady, 373 U.S. at 87). Thus, Ground 11(4) prevailed on the merits. Id. at 15.

The Norfolk Circuit Court, however, held Ground 11(4) was defaulted under Slayton and

barred by the Virginia statute of limitations. Id. at 15, 18. Under Slayton, the Norfolk Circuit

Court held it was undisputed that Boyce did not raise the issue of the missing photograph while

the case was in the jurisdiction of the trial court, and therefore, Boycewas in procedural default.

Id. at 15. The Norfolk Circuit Court then determined whether Boyce established good cause for

his procedural default. Id. To determine cause, the Norfolk Circuit Court reasoned the question

was whether a defendant could have raised the issue, Teleguz v. Commonwealth, 279 Va. 1

(2010); Elliott v. Warden, 274 Va. 598, 601 (2007); Slayton, 215 Va. 27, whether conduct

attributable to the state impeded trial counsel's access to the factual basis for making the Brady

claim, Strickler v. Greene, 527 U.S. 263 (1999), or whether there were factors, external to his

defense, that impeded him from raising his claim at an earlier stage. Murray v. Carrier, 477

U.S. 478 (1986); Winston v. Kelly, 624 F. Supp. 2d 478 (W.D. Va. 2008).

Applying the above standard, the Norfolk Circuit Court found Boyce could have raised

the missing Polaroid issueat trial because he had the capability to do so, as he demonstrated by

raising the issue years later. Letter Op. 16. The Norfolk Circuit Court found "no influence

external to his own defense, including the government, impeded his ability" to raise the issue at

trial. Id. The court also noted the prosecution alerted Boyce to the fact hair length would be an

issue at trial and Boyce heard the pertinent testimonyat trial, giving him the abilityto raise the

issue to the trial court. Id. The Norfolk Circuit Court found Boyce's case was similar to the facts

presented in Slayton, which involved a petitioner who failed to tellhis lawyer abouta suggestive

informal identificationprocedure used by the police. Id.; Slayton, 215 Va. at 28-29. In a similar

way, the Norfolk Circuit Court found Boyce couldhave raised the missing Polaroid issue in the

trial court if he had advised Norment that he posed for the photograph. Letter Op. 16. Norment

then would then havedemanded the Polaroid and it would likely havebeen found. Id. at 16-17.



The Norfolk Circuit Court stated that even if it had not been produced, the issue would have

been preserved. Id. at 17. The Norfolk Circuit Court also held the "lack of reasonable diligence by

Boyce"precluded the application of equitable estoppel because he knew the state of the facts and

never raised the possibility that the photograph was in the file. Id. (citing Boykins v. Weldon,

221 Va. 87 (1980)).

The Norfolk Circuit Court concluded that Boyce posed for the photo, knew the length of

his hair when the photograph was taken, and later remembered the taking of the photograph,

giving him "full and fair opportunity" to ask for the photograph and use it. Id. The Norfolk

Circuit Court was mindful of the "seeming irony that Boyce's lack of recall denies him remedy

via a writ of habeas corpus, but the police officer's lack of recall matters not." Id. In response,

the court noted "there is no procedural default analysis unless the government erred." Id.

Boyce's failure to raise the issue at trial was attributed to human frailty, which is not recognized

goodcause. Id. DueProcess therefore wasnot offended becauseBoyce had "every opportunityto

have the court remedy the prosecution's mistake, yet he failed to even attempt to do so." Id.

Therefore, the Norfolk Circuit Court dismissed Ground 11(4) as procedurally defaulted under

Slayton. Id.

The Norfolk Circuit Court further found Ground 11(4) was barred by the statute of

limitations. Id. at 18. It declined to extend the rationale underlying the newly "discovered"

evidence exception to the statute of limitations to newly "remembered" evidence. Id. Because

the Norfolk Circuit Court found Petitioner procedurally defaulted on Ground 11(4), it found no

basis for tolling the statute of limitations and thus found Ground 11(4) barred by the statuteof

limitations. Id.

The Norfolk Circuit Court next addressed Ground 1(2), finding "Montgomery's testimony

was demonstrably false and material" though it was impossible to determine if she falsely

testified intentionally. Id. The Polaroid, however, imputed knowledge ofMontgomery's falsity to

the prosecutor. Id. at 19. The court therefore found a Due Process violation "occurred when Ms.

10



Montgomery described Boyce's hair as almost shoulder length on the afternoon of May 19th"

and the "photograph provides objective proof of the falsity of that testimony and imputation of

the knowledge of that falsity to the prosecutor." Id.

Nonetheless, the Norfolk Circuit Court found Ground 1(2) was barred under Slayton and

the Virginia statute of limitations. Id. at 19-20. The court held that Boyce knew Montgomery's

testimony was false when he heard it and was obliged to request the photograph which then

served to impeach Montgomery. Id. at 19. He was also obliged to object that her testimony was

false and allege the photograph was likely proof of her falsity. Id. Instead, the defense gave no

indication the testimony was false and asked Montgomery no questions regarding the length of

Boyce's hair on cross examination. Id. The Norfolk Circuit Court therefore found Boyce was in

procedural default for Claim 1(2) and found Boyce's lack of recall insufficient to show good cause

for his default. Id. at 19-20.

The Norfolk Circuit Court also found Ground 1(2) barred by the statute of limitations

because, even though the petitioner did not have objective proof of the falsity of Montgomery's

statement until he had the photograph, his "lawyers knew of the possible existence of the

photograph but did not move to include this ground until they saw the actual photograph." Id. at

20. The Norfolk Circuit Court found no reason to toll the statute of limitations because of the

petitioner's procedural default on Ground 1(2). Id.

The Norfolk Circuit Court therefore dismissed all of petitioner's claims despite finding

Grounds 1(2) and 11(4) meritorious.2 Id. Boycefiled a Petition for Appeal of the Norfolk Circuit

Court's decision in the Supreme Court of Virginia. The Supreme Court of Virginia declined to

hear the appeal and denied Boyce'spetition for rehearing on September 22, 2011.

b. Federal Habeas Proceedings

Upon the conclusion of the state habeas proceedings, this Court lifted its stay on

2The Norfolk Circuit Court also addressed Ground 11(6)—the latent fingerprint claim—and dismissed it
on its merits. The court found the evidence presented failed to support the conclusion that a
memorandum analyzing the fingerprints excluded Boyce. The Norfolk Circuit Court also found the claim
barred by Slayton and the statute of limitations. Letter Op. 12.
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November 28, 2011. Respondent filed a Motion to Dismiss Boyce's Petition for Writ of Habeas

Corpus. Boyce filed a Motion for Summary Judgment. Each motion has been fullybriefed and is

ripe for disposition.

II. LEGAL STANDARD

Under the Antiterrorism and Effective Death Penalty Act of 1996 ("AEDPA"), a federal

court may reviewa petition for a writ of habeas corpus by a person serving a sentence imposed

by a state court only on grounds that the person is being held in custody "in violation of the

Constitution or laws or treaties of the United States." 28 U.S.C. § 2254(a) [hereinafter § 2254].

The federal court maygrant the petition on a claim deniedon its merits bythe state court onlyif

that decision "was contrary to, or involved an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of the United States," § 2254(d)(1), or "was

based on an unreasonable determination of the facts in light of the evidence presented in the

State court proceeding." § 2254(d)(2). Throughout federal habeas review, the state habeas

court's factual findings are "presumed to be correct" unless the petitioner can rebut "the

presumption of correctness by clear and convincing evidence." § 2254(e)(1).

III. DISCUSSION

A. Motion for Summary Judgments

Neither party disputes the circuit court's factual findings* or merit determinations on the

Polaroid claims (Grounds 1(2) and II(4))5 Instead, because the Norfolk Circuit Court found

Boyce prevails on the merits ofhis Polaroid claims, Boyce moves for summary judgmenton the

Polaroid claims, urging this Court to find this is a rare and compelling case for immediate

3The Court addresses the Motion for Summary Judgment first because it deals with two discrete claims
containedwithinthe Petitionfor Writ of Habeas Corpus. If the standard for summaryjudgment is met on
these two claims, the lower standard to survive a motion to dismiss is also met.
4The factual findings are notdisputed, with thepossible exception ofthefactual finding that Boyce asked
the NNPD for the photograph afterhe remembered it in the 1990s. Seeinfra note 8.
s Through the remainder of this opinion, the Court refers to Ground 1(2) as the "false testimony claim"
and Ground 11(4) as the "Brady claim." The claims are also referred to collectively as the "Polaroid
claims." Boyce's other false testimony and Brady claims are not raised on summary judgment and need
not be consideredunder the Motionto Dismiss. Seeinfra Part III.B.
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habeas corpus relief. In order to prevail, Boyce must show his petition was filed within the

AEDPA limitation period and must overcome the Norfolk Circuit Court's finding that the

Polaroid claims were barred by Slayton and the Virginia statute of limitations. If Boyce

overcomes the procedural bars, he is entitled to habeas relief based on the Norfolk Circuit

Court's undisputed Polaroid claim findings demonstrating the convictions are in violation of

Due Process under Brady and because they were obtained through knowing use of false

testimony. Each procedural hurdle as applicable to the Polaroid claims is discussed in turn

below.

l. Boyce's Claim is not Barred by the AEDPA Limitation period

Under 28 U.S.C. § 2244 ("§ 2244"), a state prisoner has one year to file a petition for a

writ of habeas corpus in federal court from the latest of: (A) the date the judgment becomes

final; (B) the date on which an impediment to fifing an application, created by State action in

violation of the Constitution or laws of the United States, is removed; (C) the date on which the

constitutional right asserted was initially recognized by the Supreme Court; or (D) the date on

which the factual predicate of the claim or claims presented could have been discovered through

exercise of due diligence. 28 U.S.C. § 2244(d)(1) [hereinafter § 2244].

Generally, "the one-year limitation period begins running when direct review of the state

conviction is completed or when the time for seeking direct review has expired." Hill v. Braxton,

277 F.3d 701,704 (4th Cir. 2002) (citing § 2244(d)(1)(A)). The clock may start running at a later

date, however, if "one of the circumstances enumerated by the statute is present." Id. (citing §

2244(d)(i)(B)-(D)). If a claim is barred under each circumstance enumerated under §

2244(d)(1), the one-year limitation period has been construed as a statute of limitations rather

than a jurisdictional bar and subject to equitable tolling. See Day v. McDonough, 547 U.S. 198,

205 (2006); United States v. Prescott, 221 F.3d 686, 688 (4th Cir. 2000).

Boyce's conviction was finalized in the early 1990s and his claims are therefore barred

unless subject to delayedaccrual under Subsections (B) through (D). See § 2244(d)(1)(A); Clay

13



v. United States, 537 U.S. 522, 524-25, 532 (2003). Boyce does not assert a constitutional right

newly recognized by the Supreme Court; § 2244(d)(1)(C), accordingly, in order for the Court to

consider Boyce's claims, they must fall within the strictures of either subsection (B) or (D).

a. Boyce's Polaroid Claims Are Entitled to Delayed Accrual of the
Limitation period Under § 2244(d)(1)(B)

Delayed accrual of the statute of limitations under § 2244(d)(1)(B) requires that state

action both (1) violated the Constitution or laws of the United States and (2) prevented the

prisoner from fifing his habeas petition. O'Neill v. Director, No. 3HOCV157, 2011WL 3489624, at

*3 (E.D. Va. Aug. 9, 2011). The "impediment to filing . . . must be created by state action," id.

(omission original) (citing Finch v. Miller, 491 F.3d 424,427 (8th Cir. 2007)), and the petitioner

must show specific facts as to how the impediment prevented the prisoner from filing for habeas

relief. Id. (citing Clark v. Oklahoma, 468 F.3d 711, 714 (10th Cir. 2006); Wood v. Spencer, 487

F.3d 1,7 (1st Cir. 2007)).

The Norfolk Circuit Court found the Commonwealth violated the Constitution by

suppressing the Polaroid in violation of Brady. This finding is not disputed; therefore, for

Boyce's claims to be timely under § 2244(d)(1)(B), he need only prove the Commonwealth's

action prevented him from filing his claims prior to production of the Polaroid. With regard to

Boyce's Brady claim, nondisclosure by the prosecution of exculpatoryevidence despite an open

file policy is "fairly characterized as conduct attributable to the Commonwealth that impeded []

counsel's access to the factual basis for making a Brady claim." Strickler, 527 U.S. at 283.

Numerous courts have specifically found suppression of Brady material constitutes a state

action creating an impediment to filing and allowing for delayed accrual under § 2244(d)(1)(B).

See, e.g., Quezada v. Scribner, 611 F.3d 1165, 1167-68 (9th Cir. 2010); Rinaldi v. Gillis, 248 F.

App'x 371, 378 (3d Cir. 2007) (holding the "AEDPA's one-year clock beganticking on... the day

[the petitioner] received the alleged Brady material"); Slutzker v. Johnson, 393 F.3d 373, 382

(3dCir. 2004) (holding the statute oflimitations on the petitioner's Brady claim began running
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when he received the police reports at issue).

To bring a Brady claim, a petitioner must prove (1) the evidence at issue was favorable to

him as the accused; (2) the evidence was suppressed by the state, either willfully or

inadvertently; and (3) prejudice ensued. Strickler, 527 U.S. at 281-82. Given these elements,

Boyce was unable to make a claim that the prosecution failed to turn over the exculpatory

Polaroid, in violation of Brady, until he actually received the Polaroid in 2008. Without the

photograph, Boyce did not have knowledge, much less proof, that the Commonwealth

suppressed exculpatory evidence. Here Respondent fundamentally misconstrues the

implications of Boyce's knowledge that the detectives took a photograph of him on the day he

was first interviewed. Boyce only had knowledge that the police took a photograph. It is

undisputed that "Boyce never saw the actual photograph after it was taken." Letter Op. 8. Boyce

thereforehad no knowledge that a picture actually cameto fruition, the picture wasexculpatory,

or that the picture was retained and suppressed by the Commonwealth.

A mere suspicion that exculpatory evidence exists and was suppressed by the

prosecution is not sufficient to bring a Bradyclaim, especiallyin light of a prosecutor's open file

certifications. See Strickler, 527 U.S. at 286-87 ("The presumption, well established by

'tradition and experience' that prosecutors have fully 'discharged their official duties' is

inconsistent with the novel suggestion that conscientious defense counsel have a procedural

obligation to assert constitutional error on the basis of mere suspicion that some procedural

misstep mayhave occurred.") (quoting United States v. Mezzanatto, 513 U.S. 196, 210 (1995)).

Boyce had, at most, a mere suspicion that exculpatory evidence existed. This suspicion is not

sufficient to support the weighty claim that the Commonwealth failed to discharge its official

duties under Brady and was inaccurate when confirming Brady compliance through its open

file policy and assertions prior to trial.6 The suppression of the Polaroid, therefore, directly

6Respondent's reliance on O'Neill, stating that this Court has rejected delayed accrual arguments similar
to Boyce's, is unpersuasive. O'Neill is clearly distinguishable from this case because the petitioner in
ONeill sought delayed accrual under § 2244(d)(1)(B) based on information in the possession of his own
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impeded Boyce in alleging the Commonwealth violated Brady.

Though the Court analyzes the federal statute of limitations in the first instance, it is

bound by the Norfolk Circuit Court's factual findings unless they are rebutted by clear and

convincing evidence. § 2254(e)(1). The Norfolk Circuit Court made a factual determination that

Boyce could have asked for the Polaroid when his case was under the jurisdiction of the trial

court and it likely would have been found. This finding does not change the outcome under §

2244(d)(1)(B) because Boyce was under no obligation to ask for the photograph. The Supreme

Court's "decisions lend no support to the notion that defendants must scavenge for hints of

undisclosed Brady material when the prosecution represents that all such material has been

disclosed." Banks v. Dretke, 540 U.S. 668, 695 (2004).

The Norfolk Circuit Court's finding that "[n]o influence external to [Boyce's] own

defense, including the government, impeded his ability" to raise his Brady claim, Letter Op. 16,

appears contrary to this Court's determination that the Commonwealth's suppression of the

Polaroid impeded Boyce in filing his Brady claim; however, the finding is not entitled to the

presumption of correctness under § 2254(e)(1). The finding ignores the reality that the

Commonwealth suppressed the Polaroid and certified its compliance with Brady through its

open file policy and assertions prior to trial. The prosecution specifically represented the open

file policy and an open flow of information prior to trial disclosed all discoverable evidence to

the defense. Letter Op. 9. In light of the Commonwealth's representations, Boyce "had no basis

for believing the Commonwealth had failed to complywith Brady at trial." Strickler, 527 U.S. at

287. Even though Boyce knew the detectives took a photograph, the certifications by the

Commonwealth, by implication, indicated the photograph was not exculpatory or did not exist.

Based on the proper belief that the prosecutor complied with Brady, Boyce had no basis for his

Brady claim without the Polaroid. The Norfolk Circuit Court's finding that the Commonwealth

attorney rather than in the possession of the Commonwealth. 2011 WL 3489624, at *4. The Court also
found O'Neill had a substantial portion of the relevant file in his possession at one time and therefore
could not show how the actions alleged impeded his ability to file his claims. Id.
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did not impede Boyce in filing his Brady claim is therefore rebutted by clear and convincing

evidence. The Commonwealth's suppression and certifications of Brady compliance

unquestionably unconstitutionally impeded Boyce in bringing his Brady claim. Boyce's Brady

claim was therefore timely filed under § 2244(d)(1)(B) and may be considered by the Court.

Boyce's false testimony claim is also timely under § 2244(d)(1)(B) because the

Commonwealth's suppression of the Polaroid impeded Boyce's filing of the claim. To prove a

violation of due process based on false testimony, a petitioner must prove his conviction was

"obtained through use of false evidence, known to be such by representatives of the State."

Napue v. Illinois, 360 U.S. 264, 269 (1959); see also United States v. Tanner, 61 F.3d 231, 236

(4th Cir. 1995) (requiring a defendant to prove "the prosecution knew or should have known at

trail" that testimony was false in order to establish a Due Process violation). Though the Norfolk

Circuit Court found it "impossible to determine if Montgomery [testified falsely] intentionally,"

the court correctly concluded a "due process violation occurred when Ms. Montgomery

described Boyce's hair as almost shoulder length on that afternoon of May 19th because the

photograph provides objective proof of the falsity of that testimony and imputation of the

knowledge of that falsity to the prosecutor." Letter Op. 18-19.

Nevertheless, the question under § 2244(d)(1)(B) is not when the violation occurred, but

when a state created impediment to alleging the violation was removed. Suppression of the

Polaroid impeded Boyce in making the serious allegation that the Commonwealth knowingly

presented false testimony when Montgomery stated at trial that Boyce had shoulder length hair.

As the Norfolk Circuit Court found, "the photograph objectively proves that [Montgomery's]

testimony was demonstrably false." Letter Op. 10. Without the photograph, which imputed

knowledge of Boyce's hair length to the Commonwealth, Boyce could not prove that the

Commonwealth knew Montgomery testified falsely at trial. The limitation period under §

2244(d)(1)(B), therefore, began to run when Boyce received the photograph in 2008.

Again, the Norfolk Circuit Court's factual finding that Boyce could have raised the issue
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to the trial court, which could have resolved the issue by ordering production of the photograph,

does not change this analysis because Boyce was under no obligation to ask for production of the

photograph. The Norfolk Circuit Court's finding that "[t]he only impediment to any of this

occurring [raising the false testimony claim at trial] was Boyce's lack of recall" might require a

different result, Letter Op. 20; however it is not entitled to a presumption of correctness under §

2254(e)(1). A finding that the only impediment was Boyce's lack of recall ignores that the

Commonwealth's suppression of the Polaroid also stood in the way of Boyce raising his false

testimony claim. Boyce was under no duty to request the photograph from the Commonwealth

because the Commonwealth was under a constitutional duty to turn it over under Brady. See

Banks, 540 U.S. at 695; Strickler, 527 U.S. at 287. The finding also fails to consider that the

Commonwealth's open file certifications prior to trial effectively informed the defense the

exculpatory Polaroid did not exist.? The Norfolk Circuit Court's finding that the only thing

standing in the way of Boyce's false testimony claim was his lack of recall is therefore rebutted

by the clear and convincing evidence that the Commonwealth had constitutional duty to turn

over the exculpatory Polaroid, but failed to do so, and nevertheless made certifications of

compliance with that duty. Accordingly, the factual findings of the Norfolk Circuit Court do not

affect the outcome under § 2244(d)(1)(B).

Boyce could not bring his Brady or false testimony claims without possession of the

Polaroid and the Commonwealth's suppression of the Polaroid was in violation of Due Process.

Accordingly, Boyce's Brady and false testimony claims are timely under § 2244(d)(1)(B) and

may be considered by this Court.

7 The Norfolk Circuit Court's finding also ignores the reality of the extreme measures necessary to
effectuate production of the Polaroid nearly eighteen years after it was taken. Its finding assumes that if
Boyce remembered the photograph being taken, he would intuit it was exculpatory, his attorney would
have asked the court to order production, the court would have ordered production, and the prosecutor
would have reviewed each NNPD file to find and produce the photograph. However, the constitutional
Brady obligation, the prosecution's open file policy, Boyce's request for evidence during the 1990s, the
subpoena duces tecum issued through state habeas discovery, and a Polaroid-specific state habeas
discovery request by Boyce's lawyer in 2006 did not result in production of the Polaroid. See Letter Op.
8-9. In fact it took nearly two years after the specific request for the Polaroid for the Commonwealth to
find and produce the Polaroid. Letter Op. 8.
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b. Boyce's Polaroid Claims are Entitled to Delayed Accrual of the
Limitation period Under § 2244(d)(1)(D)

Under § 2244(d)(1)(D), the statute of limitations "begins to run when the petitioner

knows, or through due diligence could have discovered, the factual predicate for a potential

claim." O'Neill, 2011 WL 3489624, at *5 (citing Schlueter v. Varner, 384 F.3d 69, 74 (3d Cir.

2004); Owensv. Boyd, 235 F.3d 356,359 (7th Cir. 2000)). Evidence is a factual predicate under

§ 2244(d)(1)(D) when the evidence constitutes "the vital facts underlying" a petitioner's claims.

McAleese v. Brennan, 483 F.3d 206, 214 (3d Cir. 2007); Brame v. Pixley, No. 2:iicvs64, 2012

WL 1999687, at *i (E.D. Va. June 1, 2012). To demonstrate due diligence, a petitioner "must

explain why a reasonable investigation would not have unearthed the facts prior to the date

under which the limitation period commenced under 28 U.S.C. § 2244(d)(1)(A)." Magano v.

Mims, No. 3:iocv525, 2011 WL4073260, at *8 (E.D. Va. Sept. 13, 2011) (citingIn reBoshears,

110 F.3d 1538, 1540-41 (nth Cir. 1997)). "Due diligence . . . does not require a prisoner to

undertake repeated exercises in futility or to exhaust every imaginable option." Id. (quoting

Anjulo-Lopez v. United States, 541 F.3d 814, 818 (8th Cir. 2008)). Duediligence, however, "at

least require[s] that a prisoner make reasonable efforts to discover the facts supporting his

claims." Id. (alterations original) (citing Anjulo-Lopez, 541 F.3d at 818). A court evaluating a

petitioner's diligence "mustbe mindful that the 'statute's clearpolicy calls for promptness.'" Id.

(quoting Johnsonv. United States, 544 U.S. 295,311 (2005)).

The Polaroid was certainly the "vital fact underlying" his Brady and false testimony

claims. As discussed above, under § 2244(d)(1)(B), Boyce could not bring his Polaroid claims

prior to obtaining the Polaroid. Boyce's claims are therefore entitled to delayed accrual under

subsection (D) ifhe satisfies the due diligence requirement. The Court finds Boyce does satisfy

the due diligence requirement as it pertains to Bradyevidence.

The record shows Boyce made four requests for evidence, including Brady material,

between 1991 and 2006—prior to trial, in the mid to late 1990s, and twice in 2006 using state
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habeas discovery tools. Boyce's trial attorney asked before the trial began for confirmation that

he had all evidence to which he was entitled. Letter Op. 9. Despite the Commonwealth's

certification of Brady compliance, Boyce asked the NNPD for evidence in his case in the mid to

late 1990's.8 Id. at 8. Though Boyce received no response to his letter, his state habeas counsel

requested the NNPD Investigative File pursuant to a subpoena duces tecum issued by the

Norfolk Circuit Court during state habeas discovery. Id. Finally, after receiving the investigative

file absent the Polaroid, Boyce's counsel specifically requested the Polaroid and was told "that all

'non-evidentiary materials' in [the City's] possession in connection with the arrest and

prosecution of Mr. Boyce had been produced." Id. The effort required to ultimately obtain the

Polaroid indicates Boyce satisfied the due diligence requirement. See Mickens v. Taylor, 240

F-3d 348, 356 (4th Cir. 2001) ("the fortuitous circumstances by which fedral habeas counsel

discovered the [pertinent evidence] prove beyond question that [Petitioner] did not fail in his

duty to" exert due diligence in locating evidence).

While Boyce may not have made every possible effort to obtain the Polaroid, his efforts

were sufficient to satisfy the due diligence requirement. Boyce need only have made a

reasonable effort and was not required to "undertake repeated exercises in futility or to exhaust

every imaginable option." Magano, 2011 WL 4073260, at *8. The efforts made by Boyce in the

face of the Commonwealth's repeated representations of Brady compliance and the fact he

never saw the photograph to know if it was indeed exculpatory show Boyce exercised due

diligence in attempting to obtain the photograph. See Quezada, 611 F.3d at 1168 ("Quezada

requested [informant] compensation information from the court, from the government and

from [the informant]. Quezada's attempts to acquire this information were repeatedlyrebuffed

8The Norfolk Circuit Court found that Boyce specifically asked theNNPD that he "beprovided with a copy
of the photograph." Letter Op. 8. According to Respondent, however, "[a]fter [Boyce] recalled the
photograph, the only additional action he took prior to filing the habeas petitions was to write a vague
letter, which did not specifically request the photograph, to the Newport News Police Department." Resp't
Reply 2-3. As discussed below, whether Boycespecifically asked for the Polaroid in his 1990s letter is of
no consequence to whether he exercised due diligence to obtain the factual predicate to his Polaroid
claims. The Court therefore does not decide whether the Norfolk Circuit Court's determination is rebutted
by clear and convincing evidence under § 2254(e)(1).
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by silence on the part of the informant, or an outright denial of the existence of missing

compensation information by the government. ... On the record before us it is clear that

Quezada did exercise reasonable diligence yet was unable to acquire this information earlier.").

This is especiallytrue in light of the Supreme Court's explicit confirmation that defendants are

entitled to rely on prosecutor's representations ofBrady compliance and need not make specific

requests for Bradymaterial.* Banks, 540 U.S. at 695; Strickler, 527 U.S. at 287. In this context,

the factual findings of the Norfolk Circuit Court entitled to the presumption of correctness do

not change the analysis. The finding that if Boyce had requested the photograph with the trial

court, it wouldhavebeen ordered produced and producedin no waycreated the requirementfor

Boyce to make such a request.

Respondent's argument that allowing delayed accrual in this case would be a "tortured"

readingof the AEDPA limitationperiod that would have allowed Boyce to wait indefinitely to file

his petition without making a request for the photograph is unpersuasive. Boyce did ask for

Brady material generally, and later, the photograph specifically. Additionally, the inverse of

Respondent's argument is that denying delayed accrual in this case would result in a rule where

"the prosecution can lie and conceal and the prisoner still has the burden to . . . discover the

evidence, so longas the potentialexistence of a prosecutorial misconduct claim mighthave been

detected." Banks, 540 U.S. at 696 (omission original) (internal quotation marks and citations

omitted). The Supreme Court wholly disavowed such a rule, holding a rule "declaring

'prosecutors may hide, defendant must seek,' is not tenable in a system constitutionally bound

to accord defendants due process." Id.

Despite the Supreme Court's repeated pronouncement that a criminal defendant has no

duty to specifically request Brady material, Boyce made requests of the Commonwealth to

ensure Brady compliance. Boyce's requests for assurances from the Commonwealth and

9The Supreme Court's holding that there is not duty to request Brady material applies to the Polaroid in
equalforce withregardto Boyce's Brady and false testimony claims. A piece ofevidence doesnot cease to
be treated as Brady material, imposing as dutyon the prosecutor, simply because it is also the factual
predicate for a non-Brady claim.
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specifically seeking the Polaroid satisfy the due diligence requirement under § 2244(d)(1)(D).10

Because the Polaroid was the factual predicate to both Boyce'sBrady and false testimony claims

and he exerted due diligence to obtain the Polaroid, Boyce's Polaroid claims are entitled to

delayed accrual under § 2244(d)(1)(D) and maybe considered by this Court.11

2. The Slayton Procedural Bar Is Overcome by Boyce's Demonstration
ofCause and Prejudice

The scope of federal habeas review is also limited by the doctrine of procedural default.

Breard v. Pruett, 134 F.3d 615, 619 (4th Cir. 1998). The doctrine provides "[i]f a state court

clearly and expressly bases its dismissal of a habeas petitioner's claim on a state procedural rule,

and that procedural rule provides an independent and adequate ground for dismissal, the

habeas petitioner has procedurally defaulted his federal habeas claim." Id. (citing Coleman v.

Thompson, 501 U.S. 722, 731-32 (i99i))- There is, however, a limited category of "exceptional

cases in which exorbitant application of a generally sound rule renders the state ground

inadequate to stop consideration of a federal question." Lee v. Kemna, 534 U.S. 362, 376

(2002). A state procedural bar is considered an adequate ground for dismissal when "it is firmly

established and regularly or consistently applied by the state court." Brown v. Lee, 319 F.3d 162,

169 (4th Cir. 2003) (citing Johnson v. Mississippi, 486 U.S. 578, 587 (1988)). In determining

whether a procedural bar is applied consistently, a court must ask '"whether the particular

procedural bar is applied consistently to cases that are procedurally analogous.'" Jones v.

SussexI State Prison, 591F.3d 707, 716 (4th Cir. 2010) (emphasis original) (quoting McCarver

10 Respondent also cites two cases from this Court arguingthey bar a finding of delayed accrual under §
2244(d)(1)(D). Chilton v. True, No. 3:05^490, at 25 (E.D. Va. June 21, 2011); O'Neill, 2011 WL 3489624.
Reference to Chilton is inapposite because the case considered onlywhether the petitionerdemonstrated
cause and prejudice to overcome his state procedural default and petitioner's ineffective assistance
counsel claims, not the AEDPA limitation period. Chilton, 3:05cv490-JRS, at 5. O'Neill is clearly
distinguishable because the Court found the petitioner sought an appellate court brief and could not
establish heexercised duediligence in obtaining thebriefbecause thebriefwas available to him bysimply
contacting the appeals court. SeeONeill, 2011 WL 3489624, at *5. Boyce's casediffers significantly in that
the Commonwealth wasunder an affirmative dutyto turn over the Polaroid, but failed to doso,and Boyce
requested the photograph but never received it.
11 The Court need not address the parties' equitable tollingor actual innocence arguments because both
Polaroid claimsare entitled to delayed accrual of the statute of limitations under § 2254(d)(1)(B) and (D).
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v. Lee, 221 F.3d 583,589 (4th Cir. 2000)).

The Virginia Slayton bar prohibits a petitioner from raising a claim for the first time in

seeking habeas relief, when he could have previously raised the objection in the trial court or on

direct appeal. See Slayton 215 Va. at 30. Where a prisoner previously was "afforded a full and

fair opportunity to raise and have adjudicated" the claim he later wishes to raise, it is

procedurally barred. Id. The Fourth Circuit has held "the Slayton rule generally provides an

adequate bar to federal habeas review." Jones, 591 F.3d at 716. "However, 'the fact that a state

procedural bar is adequate in general does not answer the question of whether the rule is

adequate as applied in a particular case.'" Id. (quoting Reid v. True, 349 F.3d 788, 805 (4th Cir.

2003)). The burden of proving a state procedural bar is adequate lies with the state. Id.

In a case where a procedural bar is deemed independent and adequate, the finding of

procedural default can be overcome, allowing for federal review of the claim, only where the

"petitioner can show cause for the default and prejudice attributable thereto, or demonstrate

that failure to consider the federal claim will result in a fundamental miscarriage of justice."

Harris v. Reed, 489 U.S. 255, 262 (1989) (internal quotation marks omitted) (quotingMurray,

477 U.S. at 485, 495)); see also Fisher v. Lee, 215 F.3d 438, 455 (4th Cir. 2000). A fundamental

miscarriage of justice, excusing procedural default, occurs where "a constitutional violation has

probably resulted in the conviction of one who is actually innocent." Sharpe v. Bell, 593 F.3d

372,377 (4th Cir. 2010) (internal quotation marks omitted) (quoting Murray, 477 U.S. at 496).

AEDPA deference does not apply to the state court's determination that no cause or

prejudice excused default, except to the extent the state court made factual findings in its

consideration. Section 2254(d) deference applies only where the federal court considers the

grant of a writ of habeas corpus "with respect to any claim that was adjudicated on the merits in

State court proceedings." Raising cause and prejudice to overcome procedural default is not

raising a "claim" to be adjudicated on its merits, and therefore does not merit § 2254(d)

deference. See Hall v. Vasbinder, 563 F.3d 222, 236-37 (6th Cir. 2009); Fischetti v. Johnson,
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384 F.3d 140, 154-55 (3d Cir. 2004); Crowe v. Head, 356 F. Supp. 2d 1339, 1350 (N.D. Ga.

2005). Instead, a federal court must make the determination of cause and prejudice based on

the factual findings of the state court unless the "presumption of correctness" afforded to those

factual findings is rebutted by the petitioner "by clear and convincing evidence." § 2254(e)(1).12

In a case alleging a Brady violation, cause and prejudice "parallel two of the three

components of the alleged Brady violation itself." Strickler, 527 U.S. at 282. The second Brady

requirement, that the state suppressed evidence, corresponds to the cause requirement. Banks,

540 U.S. at 691. "[A] petitioner shows 'cause' when the reason for his [procedural default] was

the State's suppression of the relevant evidence." Id. Prejudice under Brady corresponds to the

prejudice requirement under the cause and prejudice analysis, both are satisfied "when the

suppressed evidence is 'material' for Brady purposes." Id. (citing Strickler, 527 U.S. at 282). «

The Slayton bar, as applied in Boyce's case, is an independent and adequate state law

ground. A determination of adequacy requires asking the question of "whether the particular

procedural bar is applied consistently to cases that are procedurally analogous—here, cases in

which the particular claim raised could have been raised previously by was not." Brown, 319

F.3d at 170 (emphasis original) (internal quotation marks omitted) (quoting McCarvere, 221

F.3d at 589). The Slaytonbar has previously precluded review of claims similar to Boyce's. See,

e.g., Elliott v. Kelly, i:o8cv430-LO, 2009 WL 855796, at *25 (E.D. Va. 2009) (finding the

Slayton bar precluded federal review of a claim the prosecution failed to produce a potentially

exculpatoryphotograph of the victim after making assertions that the photograph did not exist);

Elliott v. Warden, 274 Va. 598, 601 (2007). Any minimal distinctions between Elliott and

12 This legal standard is not disputed in claims, such as Boyce's, which do not involve ineffectiveassistance
of counsel arguments nested within the cause and prejudice determination. See Janosky v. St. Amand,
594 F-3d 39,44~45 (1st Cir. 2010).
« Banks and Strickler dealt with cause and prejudice excusing federal procedural default for failing to
raise the claims at issue in state habeas proceedings. See Banks, 540 U.S. at 688; Strickler, 527 U.S. at
265. Thesamestandard ofcauseand prejudice applies to cases determining whether cause and prejudice
excuses state law procedural default. Strickler, 527 U.S. at 284 ("[I]nMurray we expressly noted that 'the
standardfor cause should not vary depending on the timing of a procedural default.'") (quoting Murray,
477U.S.at49i).
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Boyce's cases do not make the application of the Slayton bar an "exorbitant application" in

Boyce's case. The Slayton bar relied on by the Norfolk Circuit Court, therefore, precludes this

Court's consideration of the Polaroid claims unless Boyce can show cause and prejudice or

manifest injustice would result.

Under Strickler and Banks, Boyce demonstrates cause and prejudice to overcome the

Slayton procedural bar of his Polaroid claims. Neither party disputes the Norfolk Circuit Court's

finding that the Polaroid was material under Brady. Prejudice is therefore satisfied because the

prejudice prong under Brady corresponds to the prejudice prong under the cause and prejudice

analysis. Banks, 540 U.S. at 691 (citing Strickler, 527 U.S. at 282). The Norfolk Circuit Court

also found the Government suppressed the Polaroid in violation of Brady, appearing to satisfy

the cause requirement.1'' The parties, however, contest whether the Commonwealth's

suppression in this case constitutes cause because Boyce knew the photograph was taken by the

NNPD. Respondent contends Boyce cannot demonstrate cause because he did not conduct a

reasonableand diligentinvestigation to obtain the Polaroidearlier, as required byMcCleskey v.

Zant, 499 U.S. 467 (1991). Boyce, however, correctly argues Strickler and Banks make it clear

that government suppression of exculpatory evidence constitutes cause regardless of whether a

petitioner specifically asked the government to turn over the Brady evidence.

Boyce's case presents no significant differences from Strickler and Banks, where the

Supreme Court held the petitioner demonstrated cause on the basis of state suppression of

exculpatory Brady material. In Strickler, despite the Commonwealth's open file policy,

Strickler's attorneys did not receive documents containing exculpatory notes madeby detectives

when interviewing a keywitness.527U.S at 274-76. TheSupremeCourtfound Strickler showed

cause for his failure to raise his Brady claims in prior proceedings because:

>4 The Norfolk Circuit Court went on to determine Boyce failed to demonstrate cause and prejudice and
that Boyce did not exert due diligence in attemptingto obtain the Polaroid. Those conclusions, however,
are not merits determinations on claims raised by Boyce and are not entitled to § 2254(d) deference. The
Court considers cause and prejudice, giving a presumption of correctness to the Norfolk Circuit Court's
factual determinations only.
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(a) the prosecution withheld exculpatory evidence; (b) petitioner reasonably
relied on the prosecution's open file policy as fulfilling the prosecution's duty to
disclose such evidence; and (c) the Commonwealth confirmed petitioner's
reliance on the open file policy by asserting during state habeas proceedings that
petitioner had already received "everything known to the government."

Id. at 289.

In finding Strickler demonstrated cause, the Court held that, given the Commonwealth's

representations that the open file contained all discoverable evidence, "petitioner had no basis

for believingthe Commonwealthhad failed to complywith Brady at trial." Id. at 287. Similarly,

the Court found that,

Although it is true that petitioner's lawyers—both at trial and in post-trial
proceedings—must have known that [the witness! had had multiple interviews
with the police, it by no means follows that they would have known that records
pertaining to those interviews ... existed and had been suppressed.

Id. at 285. Though the Court had previously held a petitioner cannot demonstrate cause where

he could have uncovered evidence earlier through reasonable and diligent investigation,

McCleskey, 499 U.S. at 497-98, the Court explicitly rejected such a requirement in the Brady

context. Strickler, 527 U.S. at 287-88. The Court stated, "In the context of a Brady claim, a

defendant cannot conduct the 'reasonable and diligent investigation' mandated by McCleskey to

preclude a finding of procedural default when the evidence is in the hands of the State." Id. 287-

88.

Prior to trial in Banks, the prosecution advised trial counsel they did not need to litigate

discovery issues, stating "[W]e will, without the necessity of motions[J provide you with all

discovery to which you are entitled." 540 U.S. at 675 (alterations original). Despite these

representations, the State did not disclose that a trial witness was a paid police informant or a

pretrial transcript that revealed other witnesses' testimony had been coached by the prosecutors

and law enforcement officers. Id. During state habeas proceedings, the state denied Banks's

assertion that the witness in question was a police informant, thereby confirming Banks's

reliance on the prosecution's representation of Brady compliance. Id. at 693. The Court found it
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was reasonable for Banks to rely on the state's full disclosure representation and rejected the

state's argument that Banks should have located and interviewed the witness or interviewed

investigating officers to ascertain the witness's status as an informant. Id. at 695. The Court

quoted Strickler stating, "In light of the State's open file policy ... it is especially unlikely that

counsel would have suspected that additional impeaching evidence was being withheld." Id. The

Court concluded that Banks demonstrated cause excusing his procedural default because the

prosecutors represented at trial and in state postconviction proceedings that the
State had held nothing back. Moreover, in state postconviction court, the State's
pleadings denied that [the witness] was an informant. It was not incumbent on
Banks to prove these representations false; rather, Banks was entitled to treat the
prosecutor's submissions as truthful.

Id. at 699.

Boyce's case presents the same three considerations leading the Court to find cause in

Strickler and Banks. First, in Boyce's case, the Commonwealth withheld the exculpatory

Polaroid. Second, Boyce reasonably relied on the Commonwealth's open file policy prior to trial

"as fulfilling the prosecution's duty to disclose" exculpatory evidence. See Strickler, 527 U.S. at

289. Third, the Commonwealth confirmed Boyce's reliance on the open file policy during state

habeas, indicating "all 'non-evidentiary materials' in its possession in connection with the arrest

and prosecution of Mr. Boycehad been produced."^ Letter Op. 8.

Here, again, Respondent misunderstands the significance of Boyce's knowledge that the

NNPD took a photograph of him on the day of the murder. This knowledge does not impose

McCleskey's reasonable and diligent investigation requirement on Boyce. Boyce in no wayknew

the Commonwealth suppressed exculpatory evidence. Boyce never saw the photograph to know

if it developed or was in fact exculpatory, and the Commonwealth's open file certifications

effectively informed Boyce that the photograph did not exist or was not exculpatory.

Furthermore, the petitioner in Strickler knew the policeconducted multiple interviews, and the

« Though Boyce ultimatelyreceived the Polaroid during state habeas proceedings,his case still falls in line
with the reasoning from Strickler because '"[t]he standard for cause should not vary depending on the
timing of the procedural default.'" Walker v. Kelly, 195 F. App'x 169, 175 (4th Cir. 2006) (quoting
Strickler, 527 U.S. at 284) (alteration original).
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district court found Strickler's attorneys had some of the interview notes, Strickler, 527 U.S. at

279, yet the Court recognized that knowledge of the interviews in no way made Strickler's

attorneys aware that records of the interviews or notes from the witness "existed and had been

suppressed." Id. at 285. In the same way, the fact Boyce merelysawthe policetake a photograph

did not makehim awarethat the photograph was developed and retained, was exculpatory, and

was being suppressed by the Commonwealth.

The Fourth Circuit expounded on its interpretation of Strickler stating, "even assuming

the petitioner knew of the impeaching documents available in the prosecutor's file, it was

reasonable for the petitioner to accept the State's 'open file policy' and believe no additional

impeaching evidence existed." Walker v. Kelly, 195 F. App'x 169, 174 (4th Cir. 2006) (citing

Strickler, 527 U.S. at 285). The court went on to find Strickler's "cause analysis focuses on the

prosecutorial misconduct, not the defendant's diligence." Id. at 175. In Walker, the

Commonwealth suggested that documents within the possession of the petitioner might have

suggested, at trial, that a witness had given prior contradicting statements. Id. at 174.

Nevertheless, the Fourth Circuit held the fact the petitioner might have known there were

exculpatory documents in the Commonwealth's possession "does not diminish the

reasonableness ofWalker's reliance on the Commonwealth's representationthat it had complied

fully with Brady." Id. Applying the same reasoning to Boyce's case, it was reasonable for Boyce

to rely on the Commonwealth's certifications of Brady compliance and believe he received all

exculpatory information.

The Respondent argues Petitioner's reliance on Strickler is misplaced becauseStrickler

did not determine "the impact of a showing by the State that the defendant was aware of the

existence of the documents in question, and knew, or could reasonably discover, how to obtain

them." Strickler, 527U.S. at 588 n.33. In support, Respondent citesStockton v.Murray, 41 F.3d

920, 927 (4th Cir. 1994), for the proposition that, "[a]ware of the existence of potentially

exculpatory information, a defendant cannot sit idly by in the hope that the prosecution will
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discover and disclose that information." Decided prior to Strickler, Stockton relied on

McCleskey's due diligence requirement, applying it to a Brady claim. Stockton also does not

indicate whether the Commonwealth had an open file policy prior to trial and does not address

the issue of assertions by the Commonwealth that it complied with the requirements of Brady.

Additionally, the Fourth Circuit in Stockton found the petitioner previously raisedsimilar claims

and knewthe factual basis for the claimsprior to receiving the exculpatory evidence at issue. Id.

at 924-25. Thus, Stockton does not control here.

The SupremeCourt's choice not to decide "the impact of a showing by the State that the

defendant was aware of the existence of the documents in question, and knew, or could

reasonably discover, how to obtain them," Strickler, 527 U.S. at 588 n.33, also does not affect

the outcome here. Boyce was far from "aware of the existence of the documents in question."

The extent of Boyce's knowledge was merely that the NNPD took a photograph, not that it had

an exculpatory document that was being suppressed. A "mere suspicion" that the

Commonwealth suppressed exculpatory material does not create an obligation for a defendant

to assert the Commonwealth's constitutional misstep.16 See id. At 286-87.

Other cases reliedon by Respondent in an attempt to support a reasonable and diligent

investigation requirement are also distinguishable. In Chilton, this Court addressed a Brady

claim that law enforcementwithheld evidencethe defendant-bank robber left a $100 bill at the

bankduring the robbery. Chilton, No. 3:05^490. This Court heldthe petitioner didnot satisfy

the cause and prejudice standard because (1) the petitioner surmised, prior to trial, he had

dropped the $100 bill; (2) Petitioner's attorney was aware of the possibility the petitioner left

the bill in the bank; and (3) Petitioner's attorney and Petitioner had a conversationabout the bill

prior to trial.Id. at 38-44. While Boyce could havesurmised, prior to trial, that his hair length

the dayof the murder was exculpatory, Boyce's case differs in two significant ways. First, other

16 It is, ofcourse, important to note that though Boyce's case falls under Strickler, which does notrequire
reasonable and diligent investigation in order to show cause, Boyce made several requests for the
production ofexculpatory information, andlaterthePolaroid, throughout hisproceedings.
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documents turned over by the Commonwealth in Chilton referenced the exculpatory $100 bill,

but no documents in Boyce's case referenced or indicated the existence of the Polaroid. Further,

in Chilton, the Court never reached whether the $100 bill was suppressed in violation of Brady.

Id. at 43-44. The Court found "the factual basis for the alleged Brady violation was within the

ambit of Chilton's knowledge prior to filing his direct appeal." Id. at 43. Documents referencing

the police recovery of the bill were available to Chilton and provided a sufficient basis to raise

the claim. See id. Here, as described under the AEDPA limitation period analysis, Boyce did not

have the factual basis for his claims without the Polaroid. Chilton therefore does not support a

finding that Boyce does not demonstrate cause.1?

The Norfolk Circuit Court's factual findings also do not compel this Court to find Boyce

fails to demonstrate cause. The Norfolk Circuit Court's findings ignore Strickler's

pronouncement that when exculpatory evidence is suppressed by the prosecution and the

prosecution asserts compliance with Brady, the petitioner is unable, and not required, to

comply with McCleskey's reasonable and diligent investigation requirement. Banks, 540 U.S. at

695; Strickler, 527 U.S. at 287; Walker, 195 F. App'x at 174. Further, the Norfolk Circuit Court's

focus on Boyce's efforts was misplaced and its conclusion that "[t]he ultimate resolution of that

claim does not end with the behavior of the prosecution," Letter Op. 17, was incorrect. Walker,

l? The remainder of the cases cited by the Commonwealth are likewise distinguishable because, unlike
here, the majorityof the cases decidedBrady claims where the evidence was available to the petitioners
from a source besides the government. See Bell v. Bell, 512 F.3d 223, 236-37 (6th Cir. 2008) (en banc)
(holding exculpatory sentencing records were publicly available, and therefore, there was no reasonable
reliance on Brady certifications like in Strickler and Banks); Wood v. Spencer, 487 F.3d 1, 5 (1st Cir.
2007) (concluding the petitioner could have found information about a witness's relevant conversation on
the night of the murder because it was referenced in the direct examination by the prosecution and the
attorney couldhave interviewedthe witness); United Statesv. Corrado, 227 F.3d 528,538 (6th Cir. 2000)
(holding exculpatory grand jury testimony was available to the defendant because he,himself, brought the
witness to the attention of the government); Barnes v. Thompson, 58 F.3d 971, 976-77 (4th Cir. 1995)
(holding exculpatory evidence of the location of the victim's gun was easily known or could easily have
been discovered because it was testified about at a co-defendant's prior trial); Nashar v. United States,
No. o6cr84, 2010 WL 966002, at *4 (W.D.N.C. Mar. 12, 2010) (holding the information contained in
documents unsealed by the court was also contained in the petitioner's attorney's file). Magano did hold
due diligence was required in discovering Brady evidence in the sole possession of the government;
Magano, 2011 WL4073260, at *8, however, the case did not apply Strickler, addressing only the federal
statute of limitations, and makes no indication that the government had an open file policy or made
Brady certifications prior to trial. Id, at *i-6. These cases accordingly do not support the conclusion that
Boyce fails to demonstrate cause.
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194F.App'xat 175 ("In short, the cause analysis focuses on prosecutorialmisconduct, not on the

defendant's diligence.").

Boyce also demonstrates cause and prejudice, allowing the Court to consider Boyce's

false testimony claim. Though Strickler applies to Brady cases, the same reasoning applies to

the Polaroid in the context of the false testimony claim. The Polaroid maintains its Brady

material status, placing the burdenon the Commonwealth to produce it, not on Boyce to find it,

even when it is the factual predicate to the false testimony claim. Prejudice resulted for the

reasons discussed in considering the AEDPA limitation period—Boyce could notbring hisclaim

until he possessed the Polaroid. Accordingly, Boyce shows cause and prejudice18 forboth ofhis

Polaroid claims and the Court mayconsider both despite the Slayton procedural bar.

3. The Virginia Statute of Limitations Is Overcome by Boyce's
Demonstration ofCause and Prejudice

Under Fourth Circuit precedent, the Virginia statute of limitations constitutes a

procedural bar, which is an independent and adequate state law ground, precluding federal

review of the claims. See Weeks v. Angelone, 176 F.3d 249, 273 (4th Cir. 1999). A federal court

may, however, consider procedurally defaulted claims when it finds cause and prejudice

excusing the default or a showing ofa fundamental miscarriage ofjustice. See Murray, 477 U.S.

at 496.

The Norfolk Circuit Court found both Polaroid claims were barredbytheVirginia statute

oflimitations. Letter Op. 18, 20. As with the Slayton bar, the court's application ofthe statuteof

limitations is an independent and adequate statelaw ground, barring thisCourt's consideration

unless Boyce demonstrates cause andprejudice. See Murray, 477 U.S. at 496; Weeks, 176 F.3d

at 273. The analysis ofwhetherBoyce demonstrates cause and prejudice is the sameas the cause

and prejudice analysis with regard to Slayton above. Accordingly, the Court finds Boyce

demonstrates cause and prejudice, allowing the Court to consider Boyce's Polaroid claims

^Because Boyce demonstrates cause and prejudice, the Court need not consider Boyce's manifest
injustice/actual innocence claims.
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despite the Virginia statute of limitations otherwise barring review.

4. Summary Judgment is Appropriate on Boyce's Polaroid Claims
(Grounds 1(2) and 11(4))

Disposition on a motion for summary judgment can be appropriate in habeas cases.

Brandt v. Gooding, 636 F.3d 124, 132 (4th Cir. 2011); see also Browder v. Director, 434 U.S.

257, 267 n.10 (1978) ("[T]here could be situations where 'on the facts admitted, it may appear

that, asa matter oflaw, theprisoner is entitled to thewrit andto a discharge.") (citing Walker v.

Johnston, 312 U.S. 275, 284 (1941)). Summary judgment may be granted when "there is no

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of

law." Fed. R. Civ. P. 56(a). Where "no fact-finding is required, the issue has been fully briefed by

eachside, and the resultis obvious," the courtneed not holdan evidentiary hearing. See Bostick

v. Stevenson, 589 F.3d 160,165 (4th Cir. 2009).

Summary judgment is appropriate in this case because the questions presented by

Boyce's Polaroid claims are pure questions of law. The parties dispute only the whether the

procedural bars preclude the Court from considering Boyce's Polaroid claims. For the reasons

statedabove, the Court finds Boyce's claims are notbarredbythe AEDPA limitation period and

that the state law procedural bars (Slayton and the statute of limitations) are overcome by

Boyce's demonstrationof cause and prejudice. Neitherparty contests the Norfolk Circuit Court's

finding that Boyce's Due Process rights were violated bythe Commonwealth's suppression ofthe

Polaroid and by obtaining his convictions through knowing use of false testimony. This Court

accepts the Norfolk Circuit Court's merits findings, and therefore, finds Boyce is in the custody

ofthe Commonwealth ofVirginia in violation oftheConstitution ofthe United States. §2254(a).

Accordingly, the Court grants Boyce's request for habeas relief on Grounds 1(2) and 11(4) and

GRANTS Boyce's Motion for Summary Judgment.

B. Motion to Dismiss

The Court denies Respondent's Motion to Dismiss. Having met the higher standard to

32



obtainsummary judgment on Grounds 1(2) and 11(4), Boyce clearly meets the lower pleadings

standards under Federal Rules of Civil Procedure 8 and 12(b)(6). Accordingly, the Motion to

Dismiss is DENIED.

IV. CONCLUSION

Having found Boyce's claims raised in Grounds 1(2) and 11(4) are not procedurally

barred, the Court finds Boyce's convictions and custody violate the Constitution and GRANTS

Boyce's Motion for Summary Judgment and Petition for Writ of Habeas Corpus. Respondent's

Motion to Dismiss is DENIED. Boyce's conviction and sentence are VACATED. The

Commonwealth shall either retry Boyce within 120days or Respondent is DIRECTED to release

Boyce.

Let the Clerksend a copy of this Memorandum Opinion to all counsel of record.

An appropriate order shall issue.

ENTERED this // day of March 2013.
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