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 This petition for appeal has been reviewed by a judge of this Court, to whom it was referred pursuant 

to Code § 17.1-407(C), and is denied in part and dismissed in part for the following reasons: 

 I.  Appellant was convicted of voluntary manslaughter, involuntary manslaughter by unlawfully 

shooting into an occupied vehicle, and unlawfully shooting into an occupied vehicle.   

 Appellant filed his petition for appeal on September 18, 2013.  On September 27, 2013, the Clerk’s 

office notified appellant that his petition did not comply with Rule 5A:12, governing petitions for appeal.  

Notably, the Clerk’s office informed appellant that “[o]ne or more of the assignments of error contained in the 

petition is/are stated in a manner that appears to be insufficient.”  The Clerk’s office allowed appellant ten 

days to amend his petition.  See Whitt v. Commonwealth, 61 Va. App. 637, 655, 739 S.E.2d 254, 263 (2013) 

(en banc) (holding that a party may amend his assignments of error).   

 Appellant filed an amended petition on October 7, 2013.  However, as his first assignment of error in 

his amended petition for appeal, appellant contends that the trial court erred by denying his motion for a bill 

of particulars.  Appellant had not challenged the denial of his motion for a bill of particulars in his original 

petition and is prohibited from now raising that issue.   
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 “Just as the longstanding ‘relation back’ doctrine limits the scope of permissible amendments to a 

pleading when the amendments are sought after the statute of limitations has expired, see Vines v. Branch, 

244 Va. 185, 188-90, 418 S.E.2d 890, 892-94 (1992), any amendment to the assignment of error would have 

to relate back to the original assignment of error . . . .”  Whitt, 61 Va. App. at 654 n.4, 739 S.E.2d at 262 n.4.  

The Supreme Court “has held that a litigant may reword an assignment of error so long as the change to the 

assignment of error ‘does not change the substance of the error alleged.’”  Id. at 656, 739 S.E.2d at 263 

(quoting Allstate Ins. Co. v. Gauthier, 273 Va. 416, 418 n.*, 641 S.E.2d 101, 103 n.* (2007)).   

 Accordingly, as this issue is not properly before the Court, we need not address it.   

 II. through IV.  Appellant’s next three assignment of error state: 

 Counsel for the Defendant filed a written motion to strike the 
Commonwealth’s evidence at the close of the Commonwealth’s case, and that 
motion was erroneously denied. 

 Counsel for the Defendant renewed the motion to strike at the close of 
all the evidence, and that motion was erroneously denied. 

 Counsel for the Defendant filed a written motion for judgment 
notwithstanding the jury’s verdict, and that motion was erroneously denied.   

 Rule 5A:12(c)(1)(ii) defines an insufficient assignment of error as one that “merely states that the 

judgment or award is contrary to the law and the evidence is not sufficient.”  Furthermore, Rule 

5A:12(c)(1)(ii) provides for dismissal of a petition for appeal if the assignment of error is insufficient.  See 

Davis v. Commonwealth, 282 Va. 339, 339, 717 S.E.2d 796, 796-97 (2011) (per curiam) (holding the Court 

does not have “active jurisdiction” when there is a defective assignment of error).   

 As noted above, the Clerk’s office notified appellant’s counsel of the insufficient assignments of error 

and gave him an opportunity to amend them.  Although counsel filed an amended petition for appeal, with 

regard to these assignments of error, he failed to correct the problem.   

 A properly crafted assignment of error will “point out the specific errors 
claimed to have been committed by the court below.”  First Nat’l Bank of 
Richmond v. William R. Trigg Co., 106 Va. 327, 341, 56 S.E. 158, 163 (1907) 
(citation omitted).  Such specificity “enable[s] the reviewing court and 
opposing counsel to see on what points plaintiff’s counsel intends to ask a 
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reversal of the judgment or decree, and to limit discussion to those points.”  Id.  
Merely stating that the evidence was insufficient does not point out with the 
requisite level of specificity the error made by the court below, i.e. in what way 
the evidence was insufficient.  See Friedline v. Commonwealth, 265 Va. 273, 
278-79, 576 S.E.2d 491, 494 (2003); P. Lorillard & Co. v. Clay, 127 Va. 734, 
748, 104 S.E. 384, 388 (1920).  

Whitt, 61 Va. App. at 646-47, 739 S.E.2d at 259.  The broad wording of these assignments of error does not 

comply with the requirement of specificity imposed by the Rule and by precedent.   

 “The plain language of [Rule 5A:12(c)] is clear:  an insufficient assignment of error compels dismissal 

of the appeal.”  Id. at 655, 739 S.E.2d at 263.  Since appellant’s assignments of error are insufficient, his 

petition for appeal is dismissed with regard to these assignments of error.   

 V.  Appellant next contends that “[t]he trial court erred in refusing jury instructions relating to the 

presumption of lawful behavior by a police officer in the performance of his official duties on behalf of the 

Commonwealth and its subordinate municipalities.”   

 To support his argument, appellant states in his petition that the trial court: 

rejected instructions offered by the Defendant and approved the 
Commonwealth’s proposed instructions offered over Defendant’s objections, 
resulting in a set of instructions that incorporated the common law presumption 
that applies to ordinary individuals and eliminating or obfuscating the 
presumption that a police officer’s actions were lawful. 

 “When reviewing a trial court’s refusal to give a proffered jury instruction, we view the evidence in 

the light most favorable to the proponent of the instruction.”  Commonwealth v. Vaughn, 263 Va. 31, 33, 557 

S.E.2d 220, 221 (2002).  The Court’s “‘sole responsibility in reviewing jury instructions is to see that the law 

has been clearly stated and that the instructions cover all issues which the evidence fairly raises.’”  Molina v. 

Commonwealth, 272 Va. 666, 671, 636 S.E.2d 470, 473 (2006) (quoting Swisher v. Swisher, 223 Va. 499, 

503, 290 S.E.2d 856, 858 (1982)).   

 Although appellant fails to specifically identify any of the given or refused instructions, we note that 

“[w]hen granted instructions fully and fairly cover a principle of law, a trial court does not abuse its discretion 

in refusing another instruction relating to the same legal principle.”  Stockton v. Commonwealth, 227 Va. 
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124, 145, 314 S.E.2d 371, 384 (1984).  The fundamental purpose of any jury instruction is “to inform the jury 

of the law guiding their deliberations and verdict.”  Keen v. Commonwealth, 24 Va. App. 795, 807, 485 

S.E.2d 659, 665 (1997).   

 In this case, the jury was instructed, in an instruction proffered by appellant, that “[t]he law presumes 

that an officer, who attempts to make an arrest for an offense committed in his presence, will discharge his 

duty in a lawful manner, but such presumption may be rebutted by other evidence.”  The jury was also 

instructed on the law of self-defense and was provided additional instructions relating to a police officer 

engaged in his professional duties.  The record reveals that the jury was properly and comprehensively 

instructed on the pertinent principles of law, and we find no error with the trial court’s actions.   

 VI.  Appellant also contends that “[t]he prosecution was in violation of [his] right under the Virginia 

and federal Constitutions not to be placed more than once in jeopardy for the same offense and the [trial 

court] erroneously entered judgment on three charges, the elements of two of which were entirely subsumed 

within the third.”   

 Appellant argues that “[s]ince voluntary manslaughter is entirely a subset of the form of involuntary 

manslaughter charged in this case, [he] cannot be found guilty of the lesser-included offense and the charge of 

voluntary manslaughter . . . must be dismissed.”  He continues, asserting that “the charge of shooting into an 

occupied vehicle whereby the life of the occupant might be put in peril is also entirely subsumed within the 

finding of involuntary manslaughter.”   

 “‘The double jeopardy clauses of the United States and Virginia Constitutions provide that no person 

shall be put twice in jeopardy for the same offense.’”  Tharrington v. Commonwealth, 58 Va. App. 704, 709, 

715 S.E.2d 388, 390 (2011) (quoting Martin v. Commonwealth, 221 Va. 720, 722, 273 S.E.2d 778, 780 

(1981)).  “‘This constitutional provision guarantees protection against (1) a second prosecution for the same 

offense after acquittal; (2) a second prosecution for the same offense after conviction; and (3) multiple 

punishments for the same offense.’”  Payne v. Commonwealth, 277 Va. 531, 540, 674 S.E.2d 835, 839 (2009) 

(quoting Payne v. Commonwealth, 257 Va. 216, 227, 509 S.E.2d 293, 300 (1999)).  “In a case where both of 
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the defendant’s convictions occurred in a single trial, the only relevant constitutional guarantee is protection 

against multiple punishments for the same offense.”  Id.   

To determine whether two charges constitute the same offense, we must 
consider the rule enunciated in Blockburger [v. United States], 284 U.S. [299,] 
304 [(1932)].  “[W]here the same act or transaction constitutes a violation of 
two distinct statutory provisions, the test to be applied to determine whether 
there are two offenses or only one, is whether each provision requires proof of a 
fact which the other does not.”  Id.  A double jeopardy violation exists only if 
the offenses always require proof of the same elements.  See Illinois v. Vitale, 
447 U.S. 410, 419-20 (1980).  “In applying the Blockburger test, we look at the 
offenses charged in the abstract, without referring to the particular facts of the 
case under review.”  Coleman v. Commonwealth, 261 Va. 196, 200, 539 S.E.2d 
732, 734 (2001).  

Davis v. Commonwealth, 57 Va. App. 446, 455-56, 703 S.E.2d 259, 263-64 (2011) (fourth alteration in 

original).   

 Voluntary manslaughter is an intentional killing committed in the heat of passion upon reasonable 

provocation.  See Belton v. Commonwealth, 200 Va. 5, 9, 104 S.E.2d 1, 4 (1958).  Heat of passion may be 

founded upon fear, rage, or a combination of both.  McClung v. Commonwealth, 215 Va. 654, 657, 212 

S.E.2d 290, 292 (1975).  It is a common law offense.  Blythe v. Commonwealth, 222 Va. 722, 725, 284 

S.E.2d 796, 797 (1981).  Punishment for that offense is established by Code § 18.2-35.   

 Code § 18.2-154 provides, in pertinent part 

Any person who maliciously shoots at . . . any motor vehicle or other vehicles 
when occupied by one or more persons, whereby the life of any person . . . in 
such motor vehicle or other vehicle, may be put in peril, is guilty of a Class 4 
felony.  In the event of the death of any such person, resulting from such 
malicious shooting or throwing, the person so offending is guilty of murder in 
the second degree.  However, if the homicide is willful, deliberate and 
premeditated, he is guilty of murder in the first degree.  

If any such act is committed unlawfully, but not maliciously, the person so 
offending is guilty of a Class 6 felony and, in the event of the death of any such 
person, resulting from such unlawful act, the person so offending is guilty of 
involuntary manslaughter.   

 Here, the jury found appellant guilty of both voluntary manslaughter and involuntary manslaughter by 

unlawfully shooting into an occupied vehicle resulting in death.   
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 Viewing the offenses in their own terms, it cannot be any clearer that the two offenses have distinct 

elements of proof.  Voluntary manslaughter requires that the killing be intentional.  The shooting into an 

occupied vehicle offense does not require proof of any specific intent.  Shooting into an occupied vehicle 

simply requires proof that the defendant fired a weapon into an occupied car.  A prosecution for voluntary 

manslaughter does not require proof of means.  These elements for each offense are thus distinct.  Each 

provision requires proof of a fact which the other does not.   

 Appellant was convicted of unlawful shooting into an occupied vehicle resulting in death as well as 

unlawful shooting into an occupied vehicle, both in violation of Code § 18.2-154.  He argues that he could 

not be lawfully convicted of both offenses as they arose out of a single transaction.   

 However, the evidence established appellant fired into the victim’s vehicle seven times.  He shot into 

the car through the driver’s door window while the victim remained in a parking lot and shot into the car from 

behind as the victim attempted to flee the scene.   

 “The Double Jeopardy Clause is not abridged if an accused is subjected to punishment for [multiple] 

offenses that are supported by separate and distinct acts.”  Roach v. Commonwealth, 51 Va. App. 741, 748, 

660 S.E.2d 348, 351 (2008).   

 Here, Code § 18.2-154 does “not proscribe a continuous course of conduct; rather, [the] offense is 

‘complete upon the firing of one shot,’ State v. Morrow, 888 S.W.2d 387, 393 (Mo. Ct. App. 1994), when the 

life of another is endangered.”  Stephens v. Commonwealth, 35 Va. App. 141, 148, 543 S.E.2d 609, 612 

(2001), aff’d, 263 Va. 58, 557 S.E.2d 227 (2002).  “[T]he legislature intended to make each act of firing a 

weapon, in the manner proscribed and with the effect delineated under Code § 18.2-154 . . ., a violation of 

criminal law.”  Id. at 146, 543 S.E.2d at 611.  The evidence established appellant fired a gun at the victim’s 

vehicle multiple times.  The victim was struck both during the initial shooting and again as she fled the 

parking lot.  “Each act of firing the weapon constituted a separate, distinct act, notwithstanding how closely 

the second shot followed the first.  Each shot required a conscious decision by [appellant] to pull the trigger.”  
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Id.  “Each time [appellant] fired his weapon an individual was put in jeopardy of injury or death.”  Id.  

Therefore, appellant’s double jeopardy rights were not violated by the multiple convictions.   

 Accordingly, the trial court did not err in concluding appellant was not placed in jeopardy more than 

once for the same offense.   

 VII.  In addition, appellant argues that the evidence is insufficient to support his convictions.  

Specifically, he asserts that “the prosecution failed to introduce evidence or otherwise prove an essential 

elements [sic] of the offenses charged, namely that the police officer acted unlawfully in the course of his 

duties; and where the Commonwealth further failed to rebut the presumption of lawful behavior . . . .”1   

 “On appeal, ‘we review the evidence in the light most favorable to the Commonwealth, granting to it 

all reasonable inferences fairly deducible therefrom.’”  Archer v. Commonwealth, 26 Va. App. 1, 11, 492 

S.E.2d 826, 831 (1997) (quoting Martin v. Commonwealth, 4 Va. App. 438, 443, 358 S.E.2d 415, 418 

(1987)).   

 So viewed, the evidence indicated that on February 9, 2012, appellant was working as a police officer 

when he received a call about a report of a suspicious person at a school.  Appellant responded to the scene 

and encountered a vehicle in the otherwise empty parking lot.  Appellant parked next to the car and spoke 

with the sole occupant, Patricia Cook.  Appellant testified that he informed Cook that there had been a 

complaint of a suspicious person on the premises and asked to see her driver’s license.  Appellant claimed 

Cook showed him her license but refused to give it to him.  He explained that he reached into the vehicle to 

get the license and that Cook rolled up her window while his arm was still in the car.  Appellant claimed that 

his arm was trapped in the vehicle and that Cook began driving away.  Appellant fired his gun through the 

driver’s door window twice, striking Cook in her face and chest.  Cook continued driving away and exited the 

parking lot.  Appellant then stepped into the roadway behind Cook’s car and fired five more shots.  Two of 

                                                 
1 To the extent appellant challenges the sufficiency of the evidence supporting his convictions on the 

basis that the trial court improperly instructed the jury, as suggested in appellant’s assignment of error, we 
note this issue has been addressed above in the discussion of appellant’s fifth assignment of error.  
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the bullets struck the victim, one in her head and the other in her back.  She died as a result of the gunshot 

wounds.   

 Ann Schuyler, a school employee, testified that she did not see appellant’s arm or hand trapped inside 

the vehicle.  She noted that the vehicle made a brief stop and appellant ran to catch up to it.  Kristopher 

Buchele was working at an apartment next to the school at the time of the incident.  He observed appellant 

running next to the vehicle but never saw appellant’s arm trapped in the window.  Another witness heard 

appellant yelling and cursing at the victim immediately before hearing gunshots.   

 When a jury decides the case, Code § 8.01-680 requires that “we review the jury’s decision to see if 

reasonable jurors could have made the choices that the jury did make.  We let the decision stand unless we 

conclude no rational juror could have reached that decision.”  Pease v. Commonwealth, 39 Va. App. 342, 

355, 573 S.E.2d 272, 278 (2002) (en banc), aff’d, 266 Va. 397, 588 S.E.2d 149 (2003).  A reviewing court 

does not “ask itself whether it believes that the evidence at the trial established guilt beyond a reasonable 

doubt.”  Jackson v. Virginia, 443 U.S. 307, 318-19 (1979) (emphasis in original and citation omitted).    

 We must instead ask whether “any rational trier of fact could have found the essential elements of the 

crime beyond a reasonable doubt.”  Kelly v. Commonwealth, 41 Va. App. 250, 257, 584 S.E.2d 444, 447 

(2003) (en banc) (quoting Jackson, 443 U.S. at 319 (emphasis in original)).  Because an appellate court is 

“not permitted to reweigh the evidence,” Nusbaum v. Berlin, 273 Va. 385, 408, 641 S.E.2d 494, 507 (2007), 

when “there is evidence to support the conviction, an appellate court is not permitted to substitute its own 

judgment for that of the finder of fact, even if the appellate court might have reached a different conclusion.”  

Commonwealth v. Presley, 256 Va. 465, 466, 507 S.E.2d 72, 72 (1998).   

 [A] police officer “cannot kill unless there is a necessity for it, and the 
jury must determine upon the testimony the existence or absence of the 
necessity.  They must judge of the reasonableness of the grounds upon which 
the officer acted.”  Hendricks v. Commonwealth, 163 Va. 1102, 1109, 178 S.E. 
8, 11 (1935).  “The law does not clothe him with authority to judge arbitrarily 
of the necessity.  He cannot kill, except in case of actual necessity, and whether  
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or not such necessity exists is a question for the jury.”  Id. at 1110, 178 S.E. at 
11 (citations omitted).  

Couture v. Commonwealth, 51 Va. App. 239, 250, 656 S.E.2d 425, 431 (2008).   

 Here, the record supports the jury’s conclusion that appellant acted unlawfully when he shot into 

Cook’s vehicle, killing her.  Accordingly, we find no error with the trial court’s actions.   

 This order is final for purposes of appeal unless, within fourteen days from the date of this order, there 

are further proceedings pursuant to Code § 17.1-407(D) and Rule 5A:15(a) or 5A:15A(a), as appropriate.  If 

appellant files a demand for consideration by a three-judge panel, pursuant to those rules the demand shall 

include a statement identifying how this order is in error. 

 The trial court shall allow court-appointed counsel the fee set forth below and also counsel’s 

necessary direct out-of-pocket expenses.  The Commonwealth shall recover of the appellant the costs in this 

Court and in the trial court. 

 This Court’s records reflect that Daniel L. Hawes, Esquire, is counsel of record for appellant in this 

matter. 

Costs due the Commonwealth 
   by appellant in Court of 
   Appeals of Virginia: 
 
     Attorney’s fee   $400.00  plus costs and expenses 
 
 
 A Copy, 
 
  Teste: 
 
    Cynthia L. McCoy, Clerk 
 
  By:  
 
                                Deputy Clerk 
 
 
 


