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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF NEWPORT NEWS  

 

 

KAREN ANN WEBB, Administrator of the 

Estate of Loraine Delora Goodwin, Deceased, 

 
                  Plaintiff, 

v.                                                                                           Case Nos.: CL2004931M-03      

        

PATRICK HENRY HOSPITAL, INC.,  

 

                   Defendant. 

 

OPINION and ORDER 

 

 THIS matter came before the Court on Defendant’s Motion to Dismiss for Lack of Expert 

Certification. After consideration of counsels’ arguments, the pleadings, the Virginia Code, case 

law, and various secondary sources, the Court finds that this case is a medical malpractice case, 

subject to the Virginia Medical Malpractice Act. Therefore, the Court GRANTS Defendant’s 

Motion to Dismiss for Lack of Expert Certification without prejudice.    

I. Procedural History  

Karen Ann Webb, Administrator of the Estate of Loraine Delora Goodwin, (“Plaintiff”) 

filed her Complaint on October 15, 2020. On February 9, 2021, Patrick Henry Hospital, Inc. 

(“Defendant”) filed the at-issue Motion to Dismiss for Lack of Expert Certification. The Court 

heard oral arguments on this matter on March 15, 2021. Although Plaintiff’s Counsel did not 

specifically file a response to Defendant’s Motion to Dismiss, Plaintiff’s Counsel delivered his 

response from arguments found in Plaintiff’s Motion to Strike Defendant’s Affirmative Defense 

Seeking to Reduce Plaintiff’s Ad Damnum, filed December 1, 2020.  
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II. Background  

Since the early months of 2020, the United States has dealt with the uncertainty and havoc 

that the Coronavirus Disease 19 (“COVID-19”) has caused.1 In Virginia, Governor Northam 

declared a State of Emergency on March 12, 2020.2 In addition to declaring a State of Emergency, 

Governor Northam has issued various executive orders, and the General Assembly has passed 

several bills addressing COVID-19. This case highlights one of the legal issues of COVID-19 that 

will be litigated in the upcoming years—liability for health care providers.3 

According to the Complaint, Loraine Delora Goodwin (“Ms. Goodwin”) was a patient at 

the Orchard, a senior-care facility owned by Defendant. ⁋⁋ 2, 5. Ms. Goodwin was born on 

November 17, 1938, and was eighty-one years old in March of 2020. ⁋ 6. The Orchard had 

implemented “lockdown” for most of the patients, including Ms. Goodwin, due to the risk COVID-

19 presented to adults sixty-five years or older. ⁋ 6–7, 10. In lockdown, Ms. Goodwin was confined 

to her room and no visitors were allowed to see her. ⁋ 7, 9. Ms. Goodwin exhibited no symptoms 

of COVID-19 at the time of the lockdown prior to her exposure to Elisha. ⁋ 8.  

Elisha was an Orchard Healthcare Personnel (“HCP”) and is alleged to be the index case 

of COVID-19 for the Orchard.4 ⁋ 12. During the period of April 6–10, Elisha reported to Susan 

 
1 See https://www.cdc.gov/coronavirus/2019-nCoV/index.html (listing information regarding 

“SARS-COV-2” (Severe Acute Respiratory Syndrome Corona Virus 2) and COVID-19).  

2 Press Release, Ralph Northam, Governor of Virginia, Governor Northam Declares State of 

Emergency, Outlines Additional Measures to Combat COVID-19 (March 12, 2020), 

https://www.governor.virginia.gov/newsroom/all-releases/2020/march/headline-853537-en.html.  

3 W. Davis Powell, Medical Malpractice in the COVID-19 Era: How Will the Illusive COVID-19 

Standard of Care and Virginia’s Immunity Statutes Affect Future Cases?, VA Lawyer, 30–31, 51 

(October 2020), http://virginialawyer.vsb.org/publication/?m=53176&i=676369&p=30.  

4 The Court notes that the Complaint does not specifically state what title Elisha had as an HCP. 

However, the Court also notes that the Complaint seems to imply that Elisha was a nurse in 
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Banker (“Ms. Banker”), the Director of Nursing at the Orchard, that Elisha was experiencing a 

cough and requested sick leave. ⁋ 16. Ms. Banker asked Elisha if Elisha had a fever. ⁋ 18. When 

Elisha responded that she did not have a fever, Ms. Banker ordered Elisha to come into work. ⁋ 

18–19. Elisha was ordered to not wear a mask and was sent “directly to patient care with patients, 

including Ms. Goodwin.” ⁋ 15, 20. Furthermore, Plaintiff alleges that Ms. Banker ordered HCP 

“who had direct patient contact with Orchard residents not to wear masks when in contact with the 

residents,” ⁋ 14, contrary to the Orchard’s knowledge of best practices at the time, ⁋ 20.  

During the period of April 6–10, Elisha went into Ms. Goodwin’s room several times 

without a mask and had direct contact with Ms. Goodwin. ⁋ 21–22. On April 13, 2020, Ms. 

Goodwin began exhibiting symptoms of COVID-19, three days after she was exposed by Elisha’s 

contact and interaction. ⁋ 23–24. On April 14, 2020, Ms. Goodwin communicated to her son that 

she had a cough; and on April 17, 2020, she communicated to her son that her cough “had 

worsened.” ⁋ 25, 27. Between April 20–22, Ms. Goodwin was tested for COVID-19. ⁋ 29. On 

April 22, 2020, Ms. Goodwin was sent to Riverside Tappahannock Hospital due to a high fever 

and difficult breathing. ⁋ 30. Ms. Goodwin’s test results were positive for COVID-19 on April 23, 

2020. ⁋ 31. On April 24, 2020, Ms. Goodwin was admitted to Mary Washington Hospital with a 

103-degree temperature. ⁋ 32. Her condition continued to worsen over the next several days, 

resulting in a transfer to the Intensive Care Unit (“ICU”) and placement on a ventilator. ⁋ 33. On 

May 2, 2020, Ms. Goodwin died from COVID-19, never leaving the ICU or having her family 

visit her. ⁋ 34.       

 

 

paragraph 14 (reporting to the Director of Nursing) and paragraph 21 (a letter referencing a “sick 

nurse coming into work”).    
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III. Legal Standard  

Virginia’s Medical Malpractice Act is found in Virginia Code 8.01-581.1, et. seq. 

According to Virginia Code § 8.01-581.1, “Health care” 

means any act, professional services in nursing homes, or treatment performed or 

furnished, or which should have been performed or furnished, by any health care 

provider for, to, or on behalf of a patient during the patient’s medical diagnosis, 

care, treatment or confinement. 

 

Virginia Code Ann. § 8.01-581.1 (2015). “‘Health care provider’ means . . . (i) a person . . . licensed 

by this Commonwealth to provide health care or professional services” or “a nursing home.” Id. 

“‘Malpractice’ means any tort action . . . for personal injuries or wrongful death, based on health 

care of professional services rendered, or which should have been rendered, by a health care 

provider to a patient.” Id. “‘Patient’ means any natural person who receives or should have 

received health care from a licensed health care provider . . . .” Id. “Professional services in nursing 

homes”  

means services provided in a nursing home, as that term is defined in clause (iv) of 

the definition of health care provider in this section, by a health care provider 

related to health care, staffing to provide patient care, psycho-social services, 

personal hygiene, hydration, fall assessments or interventions, patient monitoring, 

prevention and treatment of medical conditions, diagnosis or therapy.  

 

Id.  

IV. Analysis 

In its motion, Defendant argues that this case is a medical malpractice case, subject to 

Virginia’s Medical Malpractice Act. Furthermore, Defendant argues Plaintiff’s Complaint should 

be dismissed due to Plaintiff’s failure to obtain an expert certification pursuant to Virginia Code 

§§ 8.01-20.1 and 8.01-50.1. On the other hand, Plaintiff argues that this case is not a medical 

malpractice case and does not need expert certification pursuant to Virginia Code §§ 8.01-20.1 

and 8.01-50.1 to proceed. The Court agrees with Defendant.   
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A senior care facility “presents certain unique circumstances.” Alcoy v. Valley Nursing 

Homes, Inc., 272 Va. 37, 42, 630 S.E.2d 301, 303 (2006). 

In agreeing to care for its residents, [the Orchard] engages in many professional 

services related to patient care that do not occur during the course of a medical 

procedure or treatment designed to address a particular medical condition. Thus, 

the provision of health care and professional services at facilities of this nature may, 

depending on the particular facts of a case, include additional services beyond those 

traditionally rendered in a medical office or hospital setting.  

 

Id. at 42–43, 630 S.E.2d at 303–04. In Alcoy, “[t]he Supreme Court of Virginia chose . . . to focus 

on the nature of the breach, . . . .” Peck v. Riverside Hospital, Inc., No. CL1400873V-04, 2015 

WL 12581828, at *2 (Newport News Cir. Ct. October 5, 2015). Thus, a court must look at the 

circumstances and the specific facts of the case to determine whether the alleged breach occurred 

in the furtherance of a medical procedure or treatment. Alcoy, 272 Va. at 43, 630 S.E.2d at 304 

(“[T]he issue we must resolve is whether the . . . allegations, as a matter of law, describe tortious 

conduct . . . ‘based on health care of professional services rendered, or which should have been 

rendered,’ within the meaning of the Act.”).  

 In this case, Elisha, in her role as an HCP and in furtherance of medical treatment, came 

into contact with Ms. Goodwin. This situation is the exact situation the Virginia Medical 

Malpractice Act addresses.  

In support of his argument against the requirements of the Virginia Medical Malpractice 

Act, Plaintiff alleges sexual assault as an analogous situation to the present case, citing Alcoy v. 

Valley Nursing Home, Inc., 272 Va. 37, 630 S.E.2d 301 (2006). Plaintiff presents the transfer of 

the virus as an assault on the patient. However, this analogy must fail. As the Supreme Court stated 

in Alcoy, sexual assault on a nursing home patient is not in furtherance of health care or 

professional services rendered. Id. at 42–43, 630 S.E.2d at 304 (“[T]he alleged omissions involve 

administrative, personnel, and security decisions related to the operation of the . . . facility, rather 
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than to the care of any particular patient.”). Here, on the other hand, Elisha was working as an 

HCP, attending to “patient care with patients, including Ms. Goodwin.” ⁋ 20.   

The Court believes a closer analogous situation would be if a surgeon entered an operating 

room, following hospital policy for sterilization, and a patient contacted a virus or infection while 

the surgeon was operating. The surgeon would have been performing professional services within 

the scope of his or her employment, and malpractice could be alleged.5 Similarly, Elisha in her 

role as an HCP and in furtherance of medical treatment came into contact with Ms. Goodwin. 

Therefore, this case is a medical malpractice case, subject to the Virginia Medical Malpractice Act.  

VI. Conclusion  

Based upon the above reasons, the Court GRANTS Defendant’s Motion to Dismiss for 

Lack of Expert Certification without prejudice.     

The Clerk is DIRECTED to mail attested copies of this order to all interested parties. 

 

 

 

 

ENTERED this 30th day of March, 2021. 

 

 

 

      

 Gary A. Mills, Judge 

 
5 In this Order and Opinion, the Court is not ruling on the issues of whether malpractice occurred 

or whether Defendant is liable. The sole issue before the Court is whether this case should be 

brought under Virginia’s Medical Malpractice Act.  


