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February 7, 2022 

VIA EMAIL jascue@comcast.net                              
AND FIRST CLASS MAIL 
Joseph T. Ascue 
37-A College Drive 
Bluefield, VA 24605 
 
VIA EMAIL fred@netscope.net 
AND FIRST CLASS MAIL 
Frederick W. Harman 
Frederick W. Harman, P.C. 
178 Main Street 
P.O. Box 523 
Tazewell, VA 24651 
 
 

Re: Joseph Thomas Ascue v. Monica Milagros Gonzales 

  Circuit Court for the County of Tazewell 

  Case Number: CL20-1664 

 

Dear Mr. Harman and Mr. Ascue: 

 
 This matter is before the Court on a Demurrer and Motion to Dismiss filed by 

Defendant.  The parties agreed to a briefing schedule to address the issues. Plaintiff submitted 

his written argument to the Court on January 3, 2022. Defendant responded on January 10, 

2022. Plaintiff is proceeding pro se and Defendant is represented by Frederick W. Harman, 

Esq.  The matter is now ripe for decision.  
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 Upon consideration of the filings in this case and the written submissions of the parties, 

and for the reasons set forth below, the Court SUSTAINS Defendant’s Demurrer in all 

respects.  

FACTS 

On September 5, 2015, Plaintiff was arrested for drunk driving after he sped through a 

red light at sixty-five (65) miles per hour, almost double the speed limit of thirty-five (35) miles 

per hour. Plaintiff’s vehicle then crashed into the rear of another car, which then crashed into a 

minivan. The driver of the car, which was directly impacted by Mr. Ascue’s vehicle, suffered 

serious head and neck injuries and underwent emergency brain surgery. Plaintiff refused a 

breathalyzer test at the accident scene and became belligerent with the arresting officer, Joshua 

Asbury. Asbury could not administer a field sobriety test due to Plaintiff’s unsteadiness. After 

obtaining a search warrant for a sample of Plaintiff’s blood, Officer Asbury determined that his 

BAC was 0.313, almost four times the legal limit. The Commonwealth ultimately charged 

Plaintiff with DUI-maiming, misdemeanor DUI, and refusal of a blood or breath test.  

On July 26, 2016, Plaintiff and his former attorney, James Dudley, entered into a 

written plea agreement with the Commonwealth’s Attorney, stating in relevant part that 

Plaintiff would plead guilty to DUI-maiming and the disposition would be taken under 

advisement for six (6) months. It further stated that the additional charges of misdemeanor DUI 

and unreasonable refusal of a blood or breath test would be taken under advisement for six (6) 

months without a plea.  

On July 26, 2016, the Circuit Court of Tazewell County approved the plea agreement 

and accepted Plaintiff’s guilty plea without rendering a finding of guilt. The Court set a 

disposition hearing for January 2017. Following several continuances, Plaintiff appeared for the 
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disposition hearing on December 11, 2017, with Ms. Monica Gonzales, the Defendant, who had 

assumed Plaintiff’s representation after Mr. Dudley withdrew.  

At the disposition hearing, Plaintiff evidently believed the charge would be modified or 

dismissed after the six (6) month advisement period. Once the Plaintiff learned that the charge 

would not be modified or dismissed, he sought to withdraw his guilty plea. The trial court 

refused. The Court ultimately found Plaintiff guilty of DUI-maiming and imposed a prison term 

of five (5) years with two (2) years suspended. 

Plaintiff appealed the trial court’s decision and blamed Defendant’s lack of written 

filings for the trial court’s decision not to allow him to withdraw his guilty plea. The Court of 

Appeals of Virginia received the case and the record on March 12, 2018, and the deadline for 

perfecting the appeal was April 23, 2018. Defendant did not perfect the appeal, the perfection 

deadline passed, and the Court of Appeals dismissed the petition on June 6, 2018.  

On June 6, 2019, Plaintiff filed a Petition for Habeas Corpus with the Supreme Court of 

Virginia on the grounds of ineffective assistance of counsel. The Supreme Court dismissed 

Plaintiff’s petition on March 26, 2020. In the Dismissal Order, the Supreme Court held that any 

alleged ineffective assistance of counsel on the part of Defendant or Mr. Dudley did not violate 

the factors articulated in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d. 

674 (1984).1 

On October 7, 2020, Plaintiff filed his complaint in this case in which he alleges that he 

sought to withdraw the guilty plea entered on July 26, 2016. He concedes that Defendant orally 

moved to withdraw his plea, but claims that she did not do so in writing. Plaintiff alleges that 

his intention was to withdraw his guilty plea, enter a not guilty plea, and proceed to trial. 

 
1 Joseph Thomas Ascue, No. 1763931 v. Harold W. Clarke, Director, Virginia Dept. of 
Corrections, Record No. 190728. 
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Because of the Defendant’s failure to essentially document Plaintiff’s motion to withdraw his 

guilty plea, Plaintiff was damaged, and these actions (or inactions) by Defendant constitute 

legal malpractice and breach of contract. Plaintiff seeks $2.1 million in damages.  

On October 20, 2020, Defendant filed a Demurrer to Plaintiff’s Complaint, arguing that 

the withdrawal of a guilty plea is at the discretion of the trial court. On November 5, 2020, 

Defendant filed a separate Motion to Dismiss on the grounds of collateral estoppel. Finally, 

Defendant filed a Motion to Strike any new facts alleged and the arguments based upon them 

that were contained in Plaintiff’s written argument this Court received on January 3, 2022. The 

Court will address each of these arguments individually. 

DEFENDANT’S DEMURRER 

Virginia has long held that, “A demurrer tests the legal sufficiency of a pleading and 

can be sustained if the pleading, considered in the light most favorable to the plaintiff, fails to 

state a valid cause of action. We consider as admitted the facts expressly alleged and those 

which fairly can be viewed as impliedly alleged or reasonably inferred from the facts alleged.”2 

A trial court is confined to the facts alleged when analyzing the pleading; no 

consideration properly can be given to additional facts that may be asserted on the brief or 

during oral argument.3 

Plaintiff seeks relief on two claims: legal malpractice and breach of contract.  

A. Plaintiff Fails to State a Claim for Legal Malpractice 

To sustain a claim of legal malpractice, a former client is required to plead and prove 

that an attorney-client relationship existed which gave rise to a duty; that the attorney neglected 

 
2 Hooked Group, LLC. v. City of Chesapeake, 298 Va. 663, 667, 842 S.E.2d 413, 416 (2020) 
(citing Welding Inc. v. Bland County Serv. Auth., 261 Va. 218, 226, 541 S.E.2d 909 (2001)). 
3 Elliott v. Shore Stop, Inc., 238 Va. 237, 239-40, 384 S.E.2d 752 (1989). 
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or breached that duty; and that the neglect or breach was a proximate cause of client's claimed 

damages. Each element is necessary to establish a prima facie case of legal malpractice.4  

In his Complaint, Plaintiff admits that at the disposition hearing on December 11, 2017, 

Defendant orally moved to withdraw his guilty plea. He also acknowledges that the trial court 

heard and denied that oral motion. Whether a trial court allows a criminal defendant to 

withdraw a guilty plea lies within the discretion of the trial court.5 Because Plaintiff concedes 

that Defendant moved to withdraw his guilty plea (albeit orally), this cannot constitute 

malpractice as Defendant did not breach a duty. Plaintiff’s grievance seems to be with the trial 

court that denied his motion, but Defendant cannot be found to have committed malpractice for 

a trial court properly exercising its discretion over procedural matters.  

Plaintiff also alleges that Defendant’s failure to perfect his appeal to the Court of 

Appeals constitutes malpractice. Plaintiff fails to allege, however, that the trial court’s denial of 

his motion to withdraw constituted an abuse of discretion.  

A trial court’s procedural ruling will not be overruled absent a clear abuse of 

discretion.6 The abuse of discretion standard draws a line — or rather, demarcates a region — 

between the unsupportable and the merely mistaken, between the legal error ... that a reviewing 

court may always correct, and the simple disagreement that, on this standard, it may not.7 

In this case, Plaintiff does not allege that the trial court abused its discretion by denying 

his request to withdraw his guilty plea. The Court of Appeals, without the ability to determine 

that the trial court abused its discretion, could not have overturned the decision of the trial 

 
4 Gregory v. Hawkins, 251 Va. 471, 474, 468 S.E.2d 891, 893 (1996). 
5 Jones v. Commonwealth, 29 Va. App. 503, 513 S.E.2d 431 (1999). 
6 Carpenter v. Carpenter, 19 Va. App. 147, 153, 449 S.E.2d 502, 505 (1994). 
7 Reyes v. Commonwealth, 297 Va. 133, 139, 823 S.E.2d 243, 248 (2019). 
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court. Thus, the Defendant’s failure to perfect Plaintiff’s appeal could not have been the 

proximate cause of any damages sustained. 

Accepting all facts alleged in the Complaint as true, and resolving all factual inferences 

in favor of the Plaintiff, the Complaint fails to state a claim for legal malpractice upon which 

relief can be granted. Defendant’s Demurrer to Plaintiff’s legal malpractice claim is 

SUSTAINED and Plaintiff’s claim of legal malpractice is DISMISSED, with prejudice.  

B. Plaintiff Fails to State a Claim for Breach of Contract 

The elements of a breach of contract action are: 1. a legally enforceable obligation of a 

defendant to a plaintiff; 2. the defendant’s violation or breach of that obligation; and 3. injury 

or damage to the plaintiff caused by the breach of obligation.8  

In this case, Plaintiff similarly does not allege a breach of the duties the Defendant may 

have had to him under any purported contract. Instead, he readily admits that Defendant 

represented him at the hearing on December 11, 2017, and orally moved to withdraw his guilty 

plea.  

Additionally, Plaintiff alleges that Defendant’s failure to perfect his appeal constituted a 

breach of her duties to him as a client. However, Plaintiff’s failure to allege that the trial court 

abused its discretion necessarily left the Court of Appeals without a legal basis to reverse the 

trial court’s decision. Accordingly, any alleged breach of contract could not have been the 

cause of any alleged injury.  

Accepting that all facts alleged in the complaint are true, and resolving all factual 

inferences in favor of the Plaintiff, the Complaint fails to state a claim for breach of contract 

 
8 Young-Allen v. Bank of America, N.A., 298 Va. 462, 469, 839 S.E.2d 897, 901 (2020). 
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upon which relief can be granted. Defendant’s Demurrer to Plaintiff’s breach of contract claim 

is SUSTAINED and Plaintiff’s claim of breach of contract is DISMISSED, with prejudice.  

DEFENDANT’S MOTION TO DISMISS 

Having sustained Defendant’s Demurrer in its entirety, there is no need for the Court to 

address Defendant’s Motion to Dismiss.  

DEFENDANT’S MOTION TO STRIKE 

Having sustained Defendant’s Demurrer in its entirety, there is no need for the Court to 

address Defendant’s Motion to Strike. 

CONCLUSION 

 For the above reasons, the Court SUSTAINS Defendant’s Demurrer, with prejudice.  

 By February 18, 2022, Mr. Harman shall prepare and submit an Order consistent with 

this letter opinion that preserves Mr. Ascue’s objections. Having announced this decision by 

letter opinion to both parties, Mr. Harman may waive Mr. Ascue’s endorsement pursuant to 

Rule 1:13. 

 

Very truly yours, 

 

David B. Carson 

DBC:kab 

CC: Tammy B. Allison, Clerk of Tazewell Circuit Court 


