
BY JASON BOLEMAN

An employer was not required to 
show that a treating physician was 
“familiar with the physical require-
ments of the job and the type of phys-
ical limitations which would prohibit 
its performance” before clearing an 
employee to return to work, the Court 
of Appeals of Virginia held.

The ruling affi rmed a decision from 
the Virginia Workers’ Compensation 
Commission, or VWCC, that grant-
ed the employer’s application for a 
change in condition and terminating 
the benefi ts of an employee who was 
injured on the job.

The commission ruled in the em-
ployer’s favor after fi nding the uncon-
tradicted medical evidence meant the 
appellant “could perform her pre-inju-
ry duties without restrictions.”

Senior Judge Jean Harrison Clem-
ents authored the court’s opinion in 
Revels v. Costco Wholesale (VLW 022-
7-365), with Judges Robert J. Hum-
phreys and Doris Henderson Causey 
also hearing the appeal.

Background
Susan Revels suffered a compen-

sable injury in November 2018 while 
working for Costco. She fell and struck 
her head on the concrete fl oor, neces-
sitating a trip to the emergency room 
where she complained of a headache, 
dizziness and nausea. 

After being diagnosed with a con-
cussion, a head injury and cervical 
neck pain, Revels was treated and re-
leased with instructions to not return 
to work. 

The VWCC awarded Revels medical 
benefi ts in January 2019 along with 
continuing temporary total disabil-
ity benefi ts, per the parties’ “Award 
Agreement.” 

That same month, Revels had her 
initial consultation with a neurologist, 
Dr. Daniel Hardy. At this appointment, 
she reported symptoms including dai-
ly headaches, lightheadedness and 
confusion, and said she was unable to 
read more than a few lines at a time or 
look at screens for extended periods. 

Hardy diagnosed Revels with a 
traumatic brain injury, noted she was 
“unable to return to work,” and “ad-
vised her to reintroduce ordinary ac-
tivities on a gradual basis and return 
for reassessment.”

Over the next 19 months, Revels 
went to six follow-up appointments 
with Hardy. Each time, Revels re-
ported “no improvement in her symp-
toms,” while Hardy said Revels’ gate 
was “ataxic” during each visit. 
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 Benefi ts on PAGE 10

BY SANDRA M. DOUGLAS, ASHLEY DOBBIN CALKINS 
AND ANNIE E. HOWARD

On June 24, 2022, the U.S Supreme Court issued a decision in 
Dobbs v. Jackson Women’s Health Organization overturning the 
Court’s 1973 landmark decision in Roe v. Wade, which held that a 
woman had a federal constitutional right to an abortion. 

Dobbs made clear that abortion is not a federal constitutional 
right. With abortion regulation returned to the states, many began 
banning and/or restricting access to abortion immediately. 

Since the Dobbs decision, the national landscape of abortion laws 
has changed at a rapid pace. In many states, “trigger bans” were in 
place, laws that took effect automatically when Roe was overturned, 
and directly or effectively ban abortion. 

The laws of virtually every state differ on abortion prerequisites, 
exceptions, authorized providers, restrictions, waiting periods, impli-
cations for minors and penalties for illegal abortions. In the midterm 
elections, abortion issues were on the ballot in several states with 

voters generally choosing to protect abortion rights in state constitu-
tions and reject new limits on abortion. 

The court’s decision in Dobbs raises signifi cant and complex regu-
latory and compliance concerns for healthcare providers and health-
care systems. In an amicus brief fi led in the Dobbs case, the Ameri-
can Medical Association and American College of Obstetricians and 
Gynecologists, as well as numerous other medical groups, addressed 
the ethical dilemma physicians would face if the court overturned 
Roe v. Wade. 

In certain situations, this includes placing the physician in the 
position of choosing between providing care consistent with the phy-
sician’s medical judgment, scientifi c evidence, and ethical obligations 
to the patient and the risk of civil, criminal, or administrative penal-
ties or enforcement. 

Virginia abortion law
The impact of the Dobbs decision in Virginia has been mini-

BY JASON BOLEMAN

A doctor who was physically present in North Carolina but ex-
amined a patient in Virginia through a telemedicine program had 
his motion to dismiss for lack of jurisdiction and for failure to state 
a claim rejected by a federal court.

The Western District of Virginia has personal jurisdiction be-
cause the doctor’s alleged tortious actions are considered to have 
happened in Virginia and the patient suffi ciently alleged a plausi-
ble medical malpractice claim against the doctor.

The court further denied a motion to transfer venue to the Mid-
dle District of North Carolina, where the defendant doctor and 
his employer are located, citing convenience to witnesses and the 
location where the alleged injury occurred.

Chief U.S. District Judge Michael F. Urbanski authored the 
court’s opinion in Corradi v. Kolls, et al. (VLW 022-3-388).

Background
Michael Corradi arrived at the SOVAH Health Virginia 

Hospital in Martinsville in October 2019 exhibiting symptoms 
of a stroke, including slurred speech and sudden numbness in 
his arm, leg and mouth. He was admitted and stroke protocol 
was initiated. A CT scan and a Telestroke exam were ordered.

To administer the Telestroke exam, the attending physician 
contacted Dr. Bradley Kolls, a physician who was at Duke 
University Hospital in North Carolina at the time. Kolls is a 
North Carolina citizen but is licensed to practice medicine in 
Virginia. At the time of the events in this case, Kolls was “an 
employee or agent” of Duke Health, a non-profi t corporation 
principally located in Durham, North Carolina.

Per the opinion, Kolls was contacted because of his involve-
ment in the Duke Telestroke Network Telemedicine Consult-
ing Program, a program that allows smaller regional hospi-
tals to obtain opinions from Duke University Hospital’s stroke 
specialists. 

 Telemedicine on PAGE 10

The Dobbs decision: 
Considerations for healthcare providers

Med mal suit vs. NC doctor survives dismissal

 Dobbs on PAGE 11
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Mike Olszewski and the Fairfax
Medical Malpractice team have
successfully secured five defense
verdicts since April 2022 that
together sought 18 million dollars
in damages. The Fairfax Medical
Malpractice Litigation Team are
dedicated to defending healthcare
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Virginia Lawyers Weekly is pleased to present the honorees in our program recognizing the leading lawyers in a particular 
field of law. Here, we showcase “Virginia’s Go To Lawyers” for medical malpractice defense.  

We asked our Go To Lawyers to complete a short questionnaire. Their responses appear in the following pages.  

Please join us in congratulating these outstanding medical malpractice defense attorneys.   
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MRC has been named a metropolitan Best Law Firm 

in Medical Malpractice Defense by U.S. News and 

World Report for eight consecutive years.
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Anthony Cottone has established 
himself as one of the premier up-
and-coming defense attorneys in 
medical malpractice litigation. He 
has already secured favorable results 
for a wide variety of specialized 
health care providers in courts across 
Virginia, and is a proli� c speaker and 
writer on health law issues and risk 
management. 

A demonstrated leader in the 
profession, Cottone chairs the Virginia 
Association of Defense Attorneys 
Medical Malpractice Section and 
the Professional Liability Defense 
Federation’s Healthcare Malpractice 
Claims Committee. He has also 
contributed articles to numerous legal 
publications, including The Virginia 
Journal of Civil Litigation and the 
Professional Liability Defense Quarterly.

Prior to joining Byrne Canaan, 
Cottone practiced medical malpractice 
defense and general liability defense 
law in Pennsylvania.

ANTHONY COTTONE

Attorney, 
Byrne 
Canaan Law
Richmond

Lynne Jones Blain has nearly 40 
years of experience defending clients 
in the most complex medical cases, 
including claims of traumatic brain 
injury, medical malpractice, nursing 
home and long-term care, and 
products liability.

Active in the legal community, she 
is the former chair of the Defense 
Research Institute’s Products Liability 
Committee Seminar, and is a current 
member of the Lewis F. Powell Jr. Inns 
of Court.

Blain, a former professor at the 
University of Richmond T.C. Williams 
School of Law, is also a frequent and 
sought-after speaker on the lecture 
circuit. She has presented at a variety 
of conferences and seminars over the 
years, on issues including analysis 
of life-care plans; documentation in 
a nursing home setting; the ethics of 
the relationship between the defense 
counsel, the insured and the insurer; 
and numerous other topics. 

“Nobody does it better.”  
It’s hard to imagine more effusive 

praise than that — and that’s just how 
colleagues have described Robert 
Donnelly.  

Known as a humble, self-effacing, 
well-prepared and knowledgeable 
attorney, Donnelly is recognized as one 
of the best-known and most respected 
medical malpractice defense attorneys 
in Virginia. 

He has represented clients in more 
than 70 malpractice jury trials and is 
a leader in the profession. A founding 
member of Goodman Allen Donnelly 
and a fellow of the Litigation Counsel 
of America, Donnelly’s knowledge of 
both medicine and the law quali� es 
him to defend virtually any type of 
medical malpractice action. 

Based in Richmond, he defends 
cases across the state, from Galax 
to the Eastern Shore. His years of 
experience have led him to build 
relationships with numerous experts in 
almost every � eld of medicine.

Over the past 20 years, Michael 
Olszewski has steadily built a list of 
clients that any medical malpractice 
attorney would envy. 

In addition to running his bustling 
practice, Olszewski heads the 
Hancock Daniel Appellate Advocacy 
group, representing clients before the 
Virginia Court of Appeals and the 
Virginia Supreme Court.  

Colleagues recognize Olszewski 
for his thoughtful analysis and wise 
judgment, and for using the most 
advanced technologies and trial 
techniques available. He has built 
a reputation both in and out of the 
courtroom for his ability to provide 
clear and intelligent representation. 

Olszewski says his success can be 
attributed to the empathy he feels for 
his clients. 

“After all their years of study and 
training to become part of the healing 
profession, a malpractice claim can 
deal a heavy blow to a provider’s 
con� dence,” he says. 

A proli� c attorney with a unique 
background in hospital risk management 
and claims, Douglas E. Penner is well 
known for defending almost every 
medical specialty in malpractice lawsuits 
across Virginia.  

Penner has earned a sterling reputation 
for his skill in representing healthcare 
providers before the Department of 
Health Professionals Licensing Boards. 
He also works with providers to 
analyze regulations and statutes to 
ensure compliance and mitigate liability 
exposure. 

His board practice includes nursing 
homes, assisted living facilities, hospitals, 
pharmacists, physicians, dentists, 
nurses, and other healthcare providers 
in Virginia, and he has tried cases to 
verdict in courtrooms across the state. 
His varied experience in claims and risk 
management gives him an uncommon 
edge when it comes to understanding 
and counseling clients on risk prevention 
measures.   

LYNNE JONES BLAIN

ROBERT DONNELLY MICHAEL E. OLSZEWSKI  DOUGLAS E. PENNER   

Partner, 
Harman 
Claytor 
Corrigan 
Wellman 
Glen Allen

Senior Partner, 
Goodman 
Allen Donnelly  
Glen Allen

Partner, 
Hancock Daniel   
Fairfax 

Attorney, 
Crenshaw, 
Ware & Martin    
Norfolk  

Combining impeccable litigation 
skills with the wisdom of a trusted 
adviser, Jason Davis guides and 
defends complex medical malpractice 
cases for every major health system in 
Hampton Roads.  

Davis is well known for his effective 
presentation style in front of a judge 
or jury, but he extends his expertise 
well beyond the courtroom walls. He 
routinely shares his experience and 
industry knowledge with healthcare 
providers on EMTALA and HIPAA-
related matters, healthcare decisions, 
medical staff matters and other risk 
issues. 

Davis is also a skilled leader. He is 
a member of the Kaufman & Canoles 
Executive Committee and co-chairs its 
Health Care Practice Group. Davis 
is also president of The Williams 
School, second vice president of The 
Norfolk Forum, and the immediate past 
president of the Norfolk SCPA.

JASON DAVIS 

Member, 
Kaufman & 
Canoles 
Norfolk 
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In 2023, the Medical Law Report is going digital! You’ll 
get the same great content in a convenient, monthly 
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Stay up-to-date on the latest legal news impacting the 
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medical malpractice defense.
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New year, new look

BY KELLY CAPLAN

Paramedics who failed to thor-

oughly read a man’s advance di-

rective have immunity from the 

wrongful death suit fi led by his sis-

ter, the Supreme Court of Virginia 

has ruled, upholding a decision from 

Smyth County.

The trial court found the para-

medics were “clearly negligent, and 

probably grossly negligent” but they 

had absolute immunity from liabili-

ty under Virginia’s Good Samaritan 

statute. They rendered emergency 

care in good faith and were not com-

pensated for the care they provided 

within the meaning of the statute, 

and there was no evidence they had 

“bad intent or dishonest motives” in 

their failure to treat the man or that 

they bore him any ill will.

“Thus, while it is undisputed that 

the Paramedics committed a grave 

mistake in failing to evaluate the 

Advance Directive more thoroughly, 

that mistake, without more, cannot 

rise to the level of bad faith,” Justice 

Cleo E. Powell wrote for the court. 

The decision is Stoots v. Marion 

Life Saving Crew, Inc., et al. (VLW 

021-6-082).
Advance directive

Marion Life Saving Crew, or 

MLSC, is a nonprofi t emergency 

medical response agency with a sin-

gle salaried employee and a group 

of volunteers. It provides organized 

lifesaving and fi rst aid services for 

Smyth County.

Volunteers can get paid under a 

membership incentive program, or 

MIP, after they work three volun-

teer shifts each month; a monthly 

time sheet is marked with which 

shifts are paid and which are vol-

unteer. 
After 43-year-old Calvin Stoots 

had diffi culty breathing and became 

unresponsive, his sister, Rebecca 

Ann Stoots called 911. She believed 

Calvin was suffering from ketoaci-

dosis associated with his diabetes. 

Paramedics James Thompson and 

Zachary Powell responded, and con-

cluded Calvin was still breathing 

with a normal resting heart rate.

Rebecca asked the paramedics 

to take Calvin to the hospital and 

gave them an advance directive for 

health care, which named her as 

Calvin’s medical agent.

According to the opinion, Thomp-

son “looked briefl y” at the directive 

“and concluded that Calvin was 

‘DNR,’ meaning that he did not 

MEDICAL LAW REPORTV I R G I N I A

 Volume 19, Number 2                        LEGAL NEWS FOR THE MEDICAL COMMUNITY
MARCH 2022

Address service requested

Virginia Medical Law Report

801 E. Main St., Suite 302

Richmond, VA   23219

GUEST COLUMN
Addressing pandemic burnout

Page 3

Verdicts & Settlements

Medical malpractice trial reports

Page 7Let’s talk 
med recs 

& texts
Page 4

Samaritan 
statute saves 
paramedics 
from liability

■ PARAMEDICS on PAGE 11

BY PETER VIETH

Despite pressure for reform in both the state Capitol 

and a federal courtroom, Virginia’s steadily rising medical 

malpractice cap remains unaltered.

A proposal to create an exception for cases of severe inju-

ry foundered Feb. 7 when veteran state legislators refused 

to renege on a 2011 agreement to leave the cap in place 

until 2030, and a constitutional challenge in Harrisonburg 

federal court was rendered moot when a medical malprac-

tice lawsuit was settled in January.

The Virginia cap on recovery in medical malpractice ac-

tions increases $50,000 each year, based on the date of the 

alleged act of malpractice. The current cap is $2.5 million. 

The schedule of increases tops out at $3 million in 2031.

The cap schedule is the product of two years of negotia-

tion among doctors, hospitals and plaintiffs’ lawyers. The 

General Assembly overrode a governor’s veto to enact the 

incremental cap in 2011.

Virginia is among 33 states, Guam, Puerto Rico and the 

U.S. Virgin Islands that have some form of limitation on 

the amount a plaintiff can pocket in a medical liability 

case, according to the National Conference of State Leg-

islatures. Sixteen states and the District of Columbia lack 

any damage award limits or caps. Connecticut and Minne-

sota allow for court review of damage awards, but do not 

specify a specifi c limit or cap, a recent NCSL report said.

Legislative pact endures

Despite the decade-old truce among the major players 

in the tort reform arena, Sen. Bill Stanley, R-Moneta, has 

sought for two years to remove or weaken the absolute 

ceiling on malpractice recoveries. His efforts were encour-

aged by attorney Joe Cammarata of Chaikin, Sherman, 

Cammarata & Siegel, who saw a $35.6 million jury verdict 

slashed to $2.2 million in 2019.

The net award after the reduction was less than 10% 

Virginia medical malpractice cap endures

Medical staff who treated suicidal 

patient have qualifi ed immunity

■MALPRACTICE on PAGE 10

BY KELLY CAPLAN

The medical professionals who medicated a suicidal pa-

tient in order to collect blood and urine samples for analysis 

were entitled to qualifi ed immunity because a reasonable 

medical professional would not have understood that his or 

her conduct was unlawful under these circumstances, the 

4th U.S. Circuit Court of Appeals has held.

The doctors and nurses “did not violate clearly estab-

lished law under the second prong of the qualifi ed immu-

nity analysis when, in response to Doe’s emergency-custody 

admittance … after a suicide attempt, they administered 

psychotropic medications and sedatives in order to provide 

her basic medical care against her will.”

The unpublished per curiam decision is Doe v. Syverud 

(VLW 022-2-055). Judges Paul V. Niemeyer, Steven Agee 

and Albert Diaz sat on the panel.

Background 

In 2018, Jane Doe attempted suicide. When she was dis-

covered, law enforcement contacted the Charlottesville Al-

bemarle Rescue Squad to take her to the University of Vir-

ginia Medical Center, or UVMC, for treatment “pursuant to 

a paperless custody order.”

When Doe objected to nurse Adam Carter’s attempt to col-

lect urine and blood samples, Carter told her the emergen-

cy custody order “authorized the taking of samples and the 

provision of medications even if she objected.”

According to the opinion, due to her “strenuous objections 

to blood work and the urine sample,” Carter gave her a se-

ries of injections — including a psychotropic drug and a 

sedative — at the direction of Drs. Scott A. Syverud and 

Kathleen Root. Doe was restrained while an unnamed 

■ IMMUNITY on PAGE 10

CONGRATULATES

LYNNE JONES BLAIN
a 2022 Go To Medical 
Malpractice Lawyer  

Shyrell Reed’s reputation for thor-
oughly preparing her clients for deposi-
tions and successfully resolving lawsuits 
or claims against them is second to 
none.  

Known for her impressive 21st-cen-
tury track record of success, Reed has 
secured a litany of favorable results 
arising from complaints � led in the Vir-
ginia Department of Health Professions. 
She has also successfully mediated or 
settled many cases to the providers’ 
advantage.  

A recognized legal leader, Reed 
was named a fellow of the Leadership 
Counsel on Legal Diversity in 2018 
and continues to participate as an 
alumnus of the program. She is also a 
mentor for the Leadership Council on 
Legal Diversity Success.  

Reed served as the � rst diversity, 
equity and inclusion of� cer at Moran 
Reeves Conn and is a former chair for 
the � rm’s summer associate program.

The proof of Jessica Sura’s success 
is not just in the positive outcomes 
of her cases, but in the longstanding 
relationships she has forged with her 
clients, as evidenced by their ongoing 
satisfaction, trust and return business.  

A former court clerk with expertise 
in local practice and procedure, Sura 
focuses on representing Northern 
Virginia’s major health care providers, 
including Virginia Hospital Center 
and Inova Health System, and their 
employees.  

In 2010, Sura received the Trial 
Lawyers Association Trial Advocacy 
Award. In addition to her undergrad-
uate and law degrees, Sura was a 
University of New Mexico Title VII 
Graduate fellow in 2004 and received 
a master’s degree in Latin American 
Studies.  

Sura worked was a paralegal before 
entering law school at The College of 
William Mary.

SHYRELL A. REED JESSICA HASS SURA 

Partner, 
Moran Reeves 
Conn 
Richmond 

Partner, 
Blankenship 
& Keith 
Fairfax 

Elizabeth Perrow has been earning 
accolades for her advocacy and litiga-
tion skills from virtually the start of her 
legal career. 

She bene� ted from early guidance 
from respected Roanoke defense 
attorney George Wooten, and over the 
years has continued to hone her craft 
by collaborating with some of the best 
attorneys in the business.  

Just 10 years into her career as a 
practitioner, the Roanoke Bar Associa-
tion named her “Young Lawyer of the 
Year.”  

In 2012, she became the sec-
ond-youngest attorney to serve as 
president of the Virginia Association of 
Defense Attorneys, and only the second 
woman to serve in that role. She is also 
a Ted Dalton Inn Master of the Bench.  

Victor O. Cardwell, president of 
the Virginia Bar Association, said of 
Perrow: “She maintains the highest 
professional and ethical standards of 
any lawyer I know.”

ELIZABETH GUILBERT PERROW 

Attorney, 
Woods Rogers 
Vandeventer 
Black 
Roanoke 

C.J. Thomas’ 36-year legal career 
encompasses a nearly unparalleled 
track record of defending hundreds of 
medical malpractices cases and trying 
over 60 cases to verdict. 

As leader of TimberLake Smith’s 
renowned Medical Malpractice and 
Health Care Law Section, Thomas is 
well known for his handling of nu-
merous high-pro� le representations, 
including that of the University of 
Virginia Hospital in a baby-switching 
case that ended up being tried before 
the Virginia Supreme Court.  

A fellow of the American College of 
Trial Lawyers and a professor at Wash-
ington & Lee University in Lexington, 
Thomas is also the past president of the 
Virginia Bar Association. 

In 2017, he received the Virginia 
Trial Lawyers Association Civility and 
Professionalism Award. Thomas has 
also served many years on the board 
of the Shenandoah Valley Battle� elds 
Foundation. 

C.J. STEUART THOMAS III 

Attorney, 
Timberlake
Smith 
Staunton 
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$775,000 settlement

Complications after surgery 
led to additional procedures
Injuries alleged: Complications following foot surgery necessitated additional proce-
dures
Verdict or settlement: Settlement
Amount: $775,000
Attorneys for plaintiff: William Kilduff and Christopher Spinelli, Richmond
Description of case: The plaintiff sought medical care from the defendant podiatrist in 
2018, who relayed that he could fix her bunion with surgical intervention.
The defendant elected to perform a complex double fusion on the plaintiff’s right foot. The 
defendant placed screws and a plate on the gap between the metatarsal and the medial 
cuneiform, but the bone staples only penetrated the metatarsal.  Consequently, there was 
inadequate fusion of the metatarsal back to the medial cuneiform.

As a result, the plaintiff’s right big toe and the 
metatarsal remained slightly elevated.
The defendant performed revision surgery, 
during which his screw missed the bone, which 
passed through the soft tissues plantar to the 
proximal and distal phalanges of the right first 
toe.  He also failed to provide any hardware to 
fixate a midpoint lateral incision of the second 
metatarsal, leaving half of the metatarsal “float-
ing.”
The plaintiff underwent a third surgery, this 
time consisting of osteotomies of the right third 
and fourth metatarsals. She subsequently had 

two additional surgeries to rectify the problem caused by the first two procedures.
The defense argued that the outcome was a risk of the procedure and focused on damages, 
contending the plaintiff’s continuing pain derived from other health conditions.

$1,140,000 settlement 

Birth injury resulted in stroke, 
mild cerebral palsy
Type of action: Birth injury – medical malpractice
Injuries alleged: Birth injury to a full-term baby resulting in a stroke and mild cerebral palsy
Tried before: Mediation
Date resolved: 1/25/2022
Special damages: Past medical expenses totaling $270,588.02; a life care/rehabilitation plan 
with a present value of $494,000
Verdict or settlement: Settlement
Amount: $1,140,000
Attorneys for plaintiff: Anthony “Tony” M. Russell and James “Jay” J. O’Keeffe IV, Roa-
noke; Les S. Bowers, Charlottesville
Description of case: A mother was admitted to a medical institution for induction of labor of 
a full-term baby. The medical institution and its providers did not properly handle the mother’s 
Pitocin, putting the child into distress thereby leading the delivering physician to improperly 
use a vacuum extractor to deliver the baby, who had asynclitism. This resulted in the baby 
suffering a stroke and mild cerebral palsy. The child has made a tremendous recovery due 

to the tireless efforts of her family and subsequent 
providers. The defendants attempted to immunize 
themselves from suit by getting the baby admitted 
into the Virginia Birth-Related Neurological Inju-
ry Compensation Program, but the plaintiff was 
able to successfully resist such efforts. The plain-
tiff then pursued a motion for judicial estoppel 
to prevent the defendants from taking positions 
differently than they had taken in the Virginia 
Birth Related Neurological Injury Compensation 
Act matter. Before the plaintiff’s judicial estoppel 
motion could be heard and shortly before trial, the 
matter was settled through direct negotiations by 
counsel for the parties.

$300,000 settlement

Plaintiff sustained arm injury 
following surgical injury
Type of action: Medical malpractice 
Injuries alleged: Partial brachial plexus due to stretch injury from positioning during surgery 
Verdict or settlement: Settlement 
Amount: $300,000 
Attorneys for plaintiff: William E. Artz and Thomas M. Wochok, McLean 
Description of case: The patient underwent a total laparoscopic hysterectomy. When the 
anesthesia wore off, the patient was in bed and tried to wipe her face, at which point her right 
hand fell back. She complained of right arm pain and experienced a dramatic sensory change 
in her whole arm. 
During the surgery, the patient’s right arm had become unsecured from a tucked position and 

the arm dropped down, which was recognized intraoperatively by the anesthesiologist. Her 
arm was then extended for the last hour of the surgery. It was suspected that a stretch inju-

ry occurred to the nerve during the arm drop. The 
doctor agreed to follow up with neurology to ensure 
assessment and management as indicated. 
The assessment of the patient’s condition was 
a “right partial brachial plexus-likely mecha-
nism-stress injury from positioning.” She was fol-
lowed by a neurologist for “right brachial plexus 
stretch injury.” While it was noted in the patient’s 
chart that the nerve stretch and inflammation 
would resolve with time, it had not and the patient 
was still experiencing problems with the strength 
of her arm.  
The case was presented to the health care provider 

without the need for litigation and the matter was resolved. 

Defense verdict

Defense verdict reached in $2M 
medical malpractice claim
Name of case: Self v. Centra Medical Group, et al. 
Court: Lynchburg Circuit Court 
Case no.: Cl-17000520 
Tried before: Jury 
Name of judge or mediator: Judge F. Patrick Yeatts 
Date resolved: 4/1/2022 
Demand: $2,000,000 
Verdict or settlement: Verdict  
Amount: $0 (defense) 

Attorneys for defendant: Ed McNelis and Chris 
Quirk, Richmond 
Description of case: The plaintiff, a woman in 
her early 40s, underwent a bilateral breast reduc-
tion for macromastia. Following the procedure, 
she developed severe complications, resulting in a 
three-week hospitalization, two revision surgeries 
and scarring and deformity around the surgical 
site. 
The plaintiff claimed that the defendant surgeon 
caused these injuries by negligently performing 
her breast reduction. Prior to trial, Centra Medical 
Group was voluntarily dismissed and the case pro-

ceeded against the surgeon. After a five-day trial, the jury returned a verdict for the defense. 

Defense verdict 

Jury reaches defense verdict in  
med mal stroke case
Injuries alleged: Permanent homonymous hemianopsia resulting from alleged failure to di-
agnose and treat stroke 
Court: Augusta County Circuit Court 
Tried before: Jury 
Date resolved: 4/5/2022 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Michael E. Olszewski and Tracie M. Dorfman, Fairfax 
Description of case: The plaintiff presented to the emergency department with complaints 
of blurry vision, unsteadiness on his feet and elevated blood pressure. After a full work-up, the 
defendant emergency medical physician diagnosed the plaintiff with elevated blood pressure. 
The plaintiff was discharged with instructions to follow up with his primary care physician. 
The primary care physician adjusted the blood pressure medications and planned to do a car-
diac workup. The next day, plaintiff’s wife contacted the primary care physician reporting her 

husband still had a headache. The plaintiff was 
sent for a head CT scan which revealed a right pos-
terior cerebral artery infarct. The plaintiff alleged 
he has permanent homonymous hemianopsia be-
cause of the stroke. 
The plaintiff filed suit against the emergency med-
icine physician and alleged that, based upon his 
symptoms, the defendant should have initiated 
a stroke alert in the emergency department. The 
plaintiff alleged he should have received tPA or 
undergone mechanical thrombectomy.  
At trial, the defense argued the plaintiff’s presen-
tation was not consistent with stroke and the stan-

dard of care did not require the defendant to call a stroke alert. Moreover, even if a stroke alert 
had been called, the plaintiff was not a candidate for tPA or mechanical thrombectomy. 
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Defense verdict

Jury rules in physician’s 
favor in med mal claim
Injuries alleged: Partial foot amputation, permanent deformity and pain limiting activities 
of daily living 
Court: Fairfax Circuit Court 
Tried before: Jury 
Name of judge or mediator: Judge John M. Tran 

Date resolved: 3/24/2022 
Special damages: Approximately $670,000 
Demand: $5,000,000 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Robert F. Donnelly 
and Alexandra Dare Essig, Glen Allen 
Description of case: Plaintiff underwent an 
ascending aortic aneurysm repair for which the 
patient received Heparin. The patient was dis-
charged only to return to the emergency room 
with a superfi cial saphenous vein clot, at which 
time her platelet count was 149. Four days later, 

the plaintiff returned to the emergency department with worsened bilateral leg pain and had 
a platelet count of 195. The patient had polycythemia vera for which the on-call defendant 
hematologist was asked to consult on the day after the patient’s admission, at which time the 
patient’s platelet count was 141. When the defendant next rounded on the patient, her platelet 
count fell to 89, and the defendant ordered a platelet count redraw and lab tests for Heparin-in-
duced thrombocytopenia with an order for a switchover to Argatroban. The plaintiff alleged the 
defendant should have diagnosed the patient with HIT and switched over to Argatroban when 
the platelet count fi rst fell. The defendant’s expert opined that the defendant timely diagnosed 
HIT when the platelet count fell to 89, and the defendant properly ordered a switch to Argatro-
ban, and that the patient’s clinical presentation was unusual for a HIT case.  

$985,000 settlement 

Nurse allegedly failed to monitor 
minor’s ventilator use 
Injuries alleged: Wrongful death 
Court: Arlington Circuit Court 

Date resolved: 6/3/2022 
Verdict or settlement: Settlement 

Amount: $985,000 
Attorney for plaintiff: Ryan Quinn, Arlington 
Description of case: The plaintiff claims that the decedent, a 
12-year-old with severe developmental disabilities, died from car-
diac arrest on June 27, 2021. The plaintiff alleges that a nurse em-
ployed by the defendant failed to monitor, supervise and regulate 
the decedent’s ventilator usage, and failed to immediately contact 
emergency services once the decedent became unresponsive. The 
defendant denied that it was negligent in any regard. 
Despite the defendant’s denial of liability, the defendant offered 
their available policy limits on a DWL policy after the commence-
ment of discovery. 

Defense verdict 

Jury rules in surgeon’s favor 
in $5M med-mal matter 
Injuries alleged: Wrongful death 
Name of case: Suzanne C. Wacker, Administrator of the Estate of Paul Clinton Wacker, De-
ceased v. Sports Medicine and Orthopaedic Center, Inc., et al. 
Court: Norfolk Circuit Court 
Case no.: CL20-6479 
Tried before: Jury 
Name of judge or mediator: Judge David W. Lannetti 

Date resolved: 3/31/2022 
Demand: $5,000,000 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: A. William “Bill” Char-
ters and C. Thea Pitzen, Norfolk 
Description of case: Plaintiff alleged that the 
defendant orthopaedic surgeon (Dr. F) was negli-
gent in connection with the treatment of her hus-
band upon his presentation to the emergency de-
partment with complaints of pain, weakness and 
numbness concerning for spinal cord injury. Plain-
tiff’s expert alleged that the orthopaedic surgeon 

was negligent in failing to personally examine the patient at the time that he was consulted 
and recommended cervical and thoracic spine MRIs. The patient suffered a cardiopul-
monary arrest while undergoing an MRI later that day. He was revived and trans-
ferred for neurosurgical evaluation and intensive care but ultimately died several 
days later. 
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Plaintiff claimed that if Dr. F would have personally examined the patient, he would 
have observed the acuity of the situation and been able to obtain an MRI earlier and 
perform surgery that would have avoided the patient’s death. Defense experts testi-
fied that Dr. F’s actions and recommendations as a consulting specialist were appro-
priate and that there was nothing further Dr. F could have done without the results 
of an MRI. Defense experts further testified that the cause of the patient’s arrest and 
subsequent death was oversedation that was unrelated to the patient’s cervical cord 
compression.  

Defense verdict 

Defense verdict reached in 
med mal overdose case
Injuries alleged: Wrongful death 
Court: Prince William County Circuit Court 
Tried before: Jury 
Date resolved: 6/15/2022 
Demand: $5,000,000 ad damnum 
Verdict or settlement: Verdict 

Amount: $0 (defense) 
Attorneys for defendant: Rodney Dillman and 
Julie Mayer, Virginia Beach 
Description of case: The sole issue at this trial 
was whether the defendant’s conduct in treating 
the decedent was willful, wanton and/or reckless 
enough to justify an award of punitive damages 
based on this treatment of her that led to her death. 
Liability had already been addressed by a previous 
trial. The defendant began treating the decedent in 
2005, approximately. She had several orthopedic 
problems and issues. From 2011 to 2012, the defen-
dant performed three surgeries on her left ankle, 
which involved hardware, screws and plates. She 

continued to return to his office for post-operative pain management and possible additional 
surgery. The defendant’s last physical exam of the decedent was in April 2013. Due to a break-
down in communications, as well as an admitted insufficient and problematic recordkeeping 
system, she was permitted to present to his office for a prescription of Percocet on a weekly 
basis for the next 14 months. In total, the defendant prescribed 54 bottles of Percocet to the 
decedent over that 14-month timeframe (without him having performed a single actual office 
examination of the decedent). In June 2014, the decedent was found deceased. The autopsy 
report indicated that she died of an overdose combination of alcohol, Percocet and Valium. 

Defense verdict

Patient lost consciousness 
following mammogram 
Injuries alleged: Traumatic brain injury 
Court: Newport News Circuit Court 
Tried before: Judge 
Name of judge or mediator: Judge Gary Mills 
Date resolved: 6/30/2022 
Demand: $10,000,000 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Rodney Dillman and Julie Mayer, Virginia Beach 
Description of case: The patient made arrangements to have a mammogram performed at 

the defendant’s imaging center, which occurred in 
May 2019. 
The plaintiff testified at trial that almost immedi-
ately after the commencement of the mammogram, 
she felt extreme pain and yelled out. She claimed 
she told the mammographer the pain was “excruci-
ating,” and worse than having skin cancer removed. 
The plaintiff testified that she told the defendant 
during the mammogram that she felt hot and 
sweaty and did not feel right. The plaintiff claims 
the defendant made no response and ignored her 
complaints. The mammographer testified she 
would never have continued with the mammogram 
in light of a patient making such complaints. There 

was no dispute that after the final image of the mammogram, the plaintiff suffered from va-
sovagal syncope, lost consciousness and struck the back of her head on the concrete floor. The 
plaintiff was taken to a hospital. 
The plaintiff received treatment for a concussion and had post-concussive symptoms includ-
ing vision problems and trouble concentrating. She testified at trial to the extensive physical 
therapy and eye therapy she has had to undergo because of her brain injury, and her treating 
neuro-optometrist testified to the injuries and permanency of her deficits. 

$400,000 settlement 

Infection, unsightly scarring after 
breast reduction surgery 
Injuries alleged: Complications from wounds failing to heal following breast reduction sur-
gery 

Date resolved: 6/16/2022 
Verdict or settlement: Settlement 
Amount: $400,000 
Attorneys for plaintiff: Gary B. Mims and Matthew C. Perushek, Fairfax; Samuel W. Bur-
gen, Falls Church 
Description of case: Based upon a recommendation from a friend, a 50-year-old woman 
sought breast reduction to relieve neck pain. Defendant, plastic surgeon, without adequate in-
vestigation as to whether plaintiff’s neck pain was due to the size of her breasts, recommended 

bilateral breast reduction. After surgery, plaintiff’s 
surgical wounds failed to heal because of ischemia. 
Defendant rushed plaintiff into a “revision” sur-
gery, which included an attempted skin graft. The 
revision failed, and plaintiff developed an infection 
and required treatment at a wound care center. The 
ordeal left plaintiff with unsightly scarring. 
Plaintiff’s experts opined that the revision surgery 
was unwarranted and made the condition worse; 
rather, defendant should have allowed the wounds 
to heal and then revise the residual scars. Addition-
ally, plaintiff claimed lack of informed consent, al-
leging that had plaintiff known the risks, she would 

not have proceeded with the elective breast reduction, and defendant had a duty to disclose his 
personal history performing this type of procedure, including his prior poor outcomes. 
The damages claimed included pain, suffering, mental anguish, and deformity and disfigure-
ment. The case settled after plaintiff’s experts were identified without mediation. 

$425,000 settlement

Man died after internal bleeding  
led to cardiac arrest 
Injuries alleged: Internal bleeding, leading to cardiac arrest and death 
Tried before: Mediation 
Date resolved: 4/15/2022 
Verdict or settlement: Settlement 
Amount: $425,000 
Attorney for plaintiff: Anthony “Tony” M. Russell, Roanoke 
Description of case: Decedent was 64 years old, had been disabled for many years and was 

in poor health. He was admitted to a medical center for treatment of 
an injury to his lower extremity. Given his poor health and lower ex-
tremity condition, continuous telemetry monitoring was ordered but, due 
to a miscommunication, discontinued shortly thereafter. Decedent had 
signs and symptoms suggesting internal bleeding, but their significance 
was not appreciated. The internal bleeding was aggravated because an-
ticoagulation was being provided to the decedent for VTE prophylaxis. 
Decedent’s hemoglobin and hematocrit continued to decrease through 
the day before his death, at which time they indicated that decedent had 
lost around 40% of his body’s volume of blood. However, no blood prod-
ucts were ordered or provided. Early in the morning, decedent was found 
dead. Decedent left two statutory beneficiaries, an adult son and an adult 
granddaughter. No economic damages were claimed because there were 
no lost wages and no related medical bills, and the funeral/burial expens-

es were too small to claim. Prior to designating expert witnesses but after depositions of fact 
witnesses, counsel for the parties settled the matter through direct negotiations for $425,000. 

Defense verdict 

Permanent nerve injury not 
caused by alleged negligence 
Injuries alleged: L5 nerve injury with foot drop 

Name of case: Blaylock v. PMA 
Court: Fairfax Circuit Court 
Case no.: 2019-15622 
Tried before: Jury 
Name of judge or mediator: Judge Stephen C. 
Shannon 
Date resolved: 5/26/2022 
Demand: $5,000,000 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Paul T. Walkinshaw, 
Fairfax; D. Lee Rutland, Annapolis, Maryland 
Description of case: The plaintiff alleged neg-
ligence in the performance of a sacroplasty. The 

plaintiff claimed the defendant physician deposited cement (used for the purpose of augment-
ing the sacrum to treat a sacral fracture) onto the L5 nerve, which resulted in permanent 
nerve injury and foot drop. The defense argued that the cement leaked out a sacral 
fracture line and that cement leakage is a known complication. After deliberating 
for approximately 12 hours over three days, the jury returned a defense verdict. 

$900,000 settlement 

Delayed diagnosis of stomach 
cancer led to death 
Injuries alleged: Death resulting from delayed diagnosis 
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Verdict or settlement: Settlement 
Amount: $900,000 
Attorneys for plaintiff: William E. Artz and Thomas M. Wochok, Tysons Corner 
Description of case: The decedent began experiencing stomach problems in May 2015. He 
underwent several upper endoscopies and colonoscopies from May 2015 through April 2016. 

All the pathology was reported as being essentially 
benign. Additionally, the decedent underwent sev-
eral imaging studies, none of which recognized or 
reported a cancerous process in his stomach. 
The decedent sought medical care at a larger facil-
ity in July 2016. A colonoscopy performed revealed 
a benign-appearing, intrinsic severe stenosis at the 
hepatic flexure. Biopsies of the stricture revealed 
poorly differentiated adenocarcinoma with signet 
ring cell features. There was no surface dysplasia 
in the biopsy, raising the possibility of metastasis. 
An upper endoscopy was performed and a large, in-
filtrative, circumferential mass with ulceration was 

found in the gastric antrum. The pathology revealed a poorly differentiated carcinoma. Ascitic 
fluid was removed and identified as metastatic adenocarcinoma with signet ring features. The 
decedent was diagnosed with Stage IV stomach cancer and passed away in July 2017. 
A 2015 CT was reviewed by an outside radiologist who would have reported this as an abnor-
mal study with findings characteristic of gastric cancer.  
The pathology slides were reviewed by a gastroenterology pathologist, and he found a focus of 
cancer on an October 2015 upper GI specimen which was initially read as normal.  

Defense verdict

Jury rules doctor did not fail 
to timely diagnose cancer
Injuries alleged: Failure to timely diagnose prostate cancer, leading to met-
astatic disease 
Court: Loudoun County Circuit Court 
Tried before: Jury 
Date resolved: 7/1/2022 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Michael E. Olszewski and Tracie M. Dorfman, 
Fairfax 
Description of case: The plaintiff was a patient of the defendant primary 

care physician for 18 years.  During that 
time, his PSA was monitored at his annu-
al visits. When the plaintiff ’s PSA elevat-
ed to the 8 to 10 range, the primary care 
physician worked through a differential 
diagnosis. When the plaintiff ’s PSA fur-
ther elevated to 14, the primary care phy-
sician referred the patient to a urologist. 
Biopsy revealed adenocarcinoma ranging 
from Gleason 7 to 9.  The patient under-
went a prostatectomy and the cancer had 
spread, with a PET scan revealed meta-
static disease to the bone.  

The plaintiff filed suit against the primary care physician, alleging the prima-
ry care physician should have referred him to a urologist following the initially 
elevated PSA and that if his prostate cancer had been diagnosed earlier, it 
would have been curable.  
At trial, the defense argued that the primary care physician appropriately 
managed the PSA testing and that the standard of care did not require earlier 
referral.  The defense also argued that earlier diagnosis would not have made a 
difference as micro-metastases had already occurred. The plaintiff argued that 
the standard of care required referral to a urologist once the PSA exceeded 4.  

$1,000,000 settlement

Disoriented patient died after 
slipping out of hospital 

Injuries alleged: Death 
Name of judge or mediator: Judge Diane M. Strickland 
(Ret.) 
Date resolved: 3/4/2022 
Verdict or settlement: Settlement 
Amount: $1,000,000 
Attorney for plaintiff: Les S. Bowers, Charlottesville 
Description of case: A man with dementia, a recent head 
injury, a possible stroke, and ongoing confusion and disorien-
tation, eloped from the hospital in the middle of the night. A 
prolonged search was unsuccessful. He was ultimately found 
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Hardy added that Revels “did not 
‘appear’ to be worse but believed she 
was struggling with her symptoms.” 
The doctor continued to restrict Rev-
els from returning to work.

Costco hired private investigators 
in the summer of 2020, who followed 
and recorded Revels. Per the opinion, 
the investigators’ videos “depicted 
Revels driving and walking without 
difficulty and, in one instance, assist-
ing two of her grandchildren into her 
car.”

On one occasion, the investigators 
recorded Revels commuting to an 
appointment with Hardy. The opin-
ion noted the video “depicted Revels 
walking to and from her appointment 
without difficulty” despite Hardy not-
ing on that date that her gait was 
“very ataxic.”

Hardy viewed the investigators’ 
videos in January 2021. After, Har-
dy said he had “no objective evidence 
that her cognitive complaints were 
false,” so he returned Revels to work 
“with restrictions.”

According to the opinion, Revels 
found out Hardy would not continue 
her work restrictions at a February 
2021 appointment. Upon realizing 
this, Revels allegedly became “angry” 
and walked out of the room “normal-
ly, unlike when she was receiving her 
neurological assessment.”

Hardy returned Revels “to work 
full-time without restrictions,” noting 
he was skeptical of her concussion 
symptoms. 

Costco then filed an application to 
terminate Revels’ benefits, with Rev-
els filing an application to authorize a 
change in her treating physician. 

After a hearing before the VWCC, 
the deputy commissioner found Cost-
co “presented credible, reasonable, 
and uncontradicted medical evidence 
that Revels could perform her pre-in-
jury duties without restrictions” and 
terminated Revels’ total disability 
benefits. The deputy commissioner 
also found Revels “failed to prove that 
she was entitled to a new treating 
physician.”

The commission upheld the deputy 

commissioner’s ruling. Revels then 
appealed to the Virginia Court of Ap-
peals.

Appeal
Revels said the commission’s “find-

ings of fact and conclusions of law 
were contrary to the evidence and 
applicable Virginia law and deprived 
her of her due process and equal pro-
tection rights.” She further argued 
the evidence failed to prove she was 
capable of performing her pre-injury 
job duties.

But Clements said the commission 
made no error in terminating Revels’ 
benefits.

“In sum, the uncontradicted medi-
cal evidence in this case ‘establishe[d] 
that no restrictions have been placed 

on the claimant’s ability to return to 
work,’” the judge wrote.

Clements noted that, following the 
February 2021 appointment, Hardy 
had doubts that Revels had “reliably 
reported” her symptoms and “inferred 
that she had misrepresented her 
gait.” Further, the judge said the vid-
eo from the private investigators sup-
ported Hardy’s conclusions.

“Indeed, despite presenting as 
‘mildly ataxic’ during the February 
17, 2021 appointment, she rushed out 
of the exam room without difficulty 
when she realized Dr. Hardy would 
not be continuing her work restric-
tions,” Clements wrote. 

The judge added that Hardy’s Jan-
uary 2021 “Progress Note,” which 

returned Revels to work with restric-
tions, “does not contradict the above 
evidence.”

The commission ultimately gave 
“great weight” to Hardy’s opinion, 
although Revels testified about her 
symptoms and job requirements, 
which led to the commission’s deci-
sion.

“It was within the Commission’s 
purview to weigh and consider the 
evidence; we do not reweigh the evi-
dence before the Commission,” Clem-
ents pointed out. 

Revels further appealed the com-
mission’s decision to deny her ap-
plication for a change in physician. 
She argued Hardy “discharged her 
and abandoned her care,” saying he 
dismissed her from the February 
2021 appointment and forced her to 
“‘scooch’ past him as she left.”

Additionally, Revels alleged Har-
dy’s care was “inadequate because 
no progress had been made with her 
symptoms.” She referenced a July 
2021 questionnaire where Hardy in-
dicated he had discharged Revels as 
a patient.

Clements affirmed the commis-
sion’s decision to deny the change in 
physician application.

“The record demonstrates that Dr. 
Hardy consistently examined Revels 
and monitored her symptoms and 
ability to work,” Clements wrote. “His 
decision to release Revels to work 
without restrictions does not demon-
strate that he refused to treat Revels 
or abandoned her care.”

The judge said Hardy’s appoint-
ment notes indicated that Revels was 
to follow up as needed, and that the 
record established Hardy only termi-
nated providing treatment once she 
left the appointment after learning 
Hardy would lift her work restric-
tions. 

“Although Revels disagreed with 
Dr. Hardy’s assessment of her work 
capacity, such disagreement does not 
establish that she received medically 
inappropriate or inadequate care,” 
Clements wrote.

From North Carolina, Kolls examined 
and treated Corradi by use of videocon-
ference and a mobile robot and drafted 
a consultation note following the exam. 
The attending physicians at the Mar-
tinsville hospital monitored and cared 
for Corradi by implementing Kolls’ rec-
ommendations. 

Following the examination, Corradi 
suffered a stroke. He alleged the stroke 
“would have been prevented by prop-
er treatment” and brought a diversity 
medical malpractice case against Kolls 
and his employers. 

In the claim, Corradi alleged Kolls 
“breached his duty of care while ex-
amining, assessing, and recommend-
ing treatment for Corradi specifically 
by failing to respond to Corradi’s com-
plaints, signs, and symptoms.” Corradi 
further alleged his stroke “would have 
been prevented by proper treatment.”

The defendants filed a motion to dis-
miss for lack of jurisdiction and for fail-
ure to state a claim, or alternatively to 
transfer venue to North Carolina.

Motions denied
In addressing the defendants’ mo-

tions, Urbanski first ruled Corradi suffi-
ciently alleged personal jurisdiction and 
a plausible claim. 

The judge cited a section of Virginia 
code defining the “originating site” of 

telemedicine services as “the location 
where the patient is located at the time 
the services are provided by a health 
care provider through telemedicine ser-
vices.”

“Virginia’s definition of ‘telemedi-
cine services’ in §38.2-3418.16 further 
supports a finding of personal jurisdic-
tion over Dr. Kolls because his alleged 
tortious actions are considered to have 
occurred in Virginia since Corradi was 
located here,” Urbanski wrote.

Urbanski further established the 
links to Virginia, including the fact that 
the mobile robot was located in Martins-

ville, the computer network linked Kolls 
to the SOVAH Health Martinsville 
emergency department and that Kolls 
consulted with Virginia physicians via 
the Duke Telestroke Program.

“The pleadings assert personal juris-
diction over Dr. Kolls under §8.01-328(a)
(1) and (a)(2), because Dr. Kolls’ partici-
pation in the Duke Telestroke Program 
with SOVAH Health Martinsville would 
constitute transacting business in Vir-
ginia and contracting to supply services 
in Virginia,” Urbanski wrote. 

The judge further wrote that even if 

Kolls’ actions were considered to be in 
North Carolina, Corradi sufficiently al-
leged that he caused tortious injury in 
Virginia.

Urbanski wrote that the “minimum 
contacts test” is also met because Kolls 
has engaged in the Duke Telestroke 
Program since 2016 for “about three to 
five weeks a year.”

“Personal jurisdiction is constitution-
ally satisfied because Dr. Kolls could 
anticipate being subject to suit in [] 
Virginia because of his treatment, albe-
it by means of advanced technology, of 
patients located in Virginia,” Urbanski 

wrote.
As for the additional motions, Urbanski 

wrote that Corradi “plausibly alleges the 
existence of an actual agency relationship 
between Dr. Kolls, Duke Health, and PDC,” 
and thus sufficiently alleged personal ju-
risdiction over those entities. 

In his amended complaint, Corradi spec-
ified Kolls was an employee of the Private 
Diagnostic Clinic, or PDC, which operates 
as the “physician practice of Duke Health.” 

Urbanski wrote that Corradi’s claim 
was backed up by various online webpag-
es as well as Kolls’ “presumably self-au-

thored” LinkedIn profile, which “specifies 
that he is employed by Duke University 
Health System.”

While finding Corradi sufficiently al-
leged personal jurisdiction over Duke 
Health and PDC, Urbanski noted that 
“whether these allegations are borne out 
by the facts of this case following discovery 
is yet to be determined.”

Urbanski further ruled against trans-
fer of venue to North Carolina, finding the 
defendants “have not met their burden of 
showing that the balance of equities or 
judicial economy and convenience favors 
transfer of this suit to the Middle District 
of North Carolina.”

“Corradi never entered North Carolina 
or availed himself of the protections that 
North Carolina law offers. In contrast, the 
amended complaint alleges that Dr. Kolls 
was licensed to practice medicine in Vir-
ginia and ‘maintained hospital privileges 
at the Virginia hospitals where he treats 
or treated patients via telemedicine,’” Ur-
banski wrote. 

The judge added that concerns ex-
ist about the convenience to witnesses, 
of which a number are staff at SOVAH 
Health Martinsville. 

This fact, wrote Urbanski, renders 
“a trial in the Middle District of North 
Carolina’s Durham courthouse less con-
venient to those witnesses.”

“Because the factors regarding trans-
fer of venue do not weigh in defendants’ 
favor, the court will not transfer venue,” 
Urbanski wrote.

 n BENEFITS 
 Continued from Page 1

“Indeed, despite presenting as ‘mildly ataxic’ during the February 
17, 2021 appointment, she rushed out of the exam room without 
difficulty when she realized Dr. Hardy would not be continuing 
her work restrictions.” 

Senior Judge Jean Harrison Clements

 n TELEMEDICINE 
 Continued from Page 1

“Personal jurisdiction is constitutionally satisfied because Dr. 
Kolls could anticipate being subject to suit in Virginia because 
of his treatment, albeit by means of advanced technology, of 
patients located in Virginia.”

Chief U.S. District Judge Michael F. Urbanski

Page 10  |  © Virginia Lawyers Media, November 2022 Virginia Medical Law Report



deceased. Breaches were alleged against the hospital that it allowed the patient 
to elope and it delayed reporting of the elopement to the authorities. The defense 
argued that the hospital took reasonable measures to prevent the elopement and 
such measures were within the standard of care. The defense also maintained 
that the hospital’s response to the elopement was timely and appropriate. The 
case resolved confidentially prior to filing of suit. 

Defense verdict 

Jury finds surgeon did not 
breach standard of care 
Injuries alleged: Perforation of common iliac vein during performance of oblique lateral in-
terbody fusion (OLIF) spinal fusion procedure resulting in need for emergency vascular sur-
gery. Plaintiff further alleged she suffered from permanent swelling and leg pain resulting 
from the vascular injury 
Court: Richmond Circuit Court 
Tried before: Jury 
Name of judge or mediator: Judge Jacqueline S. McClenney 
Date resolved: 4/21/2022 

Special damages: $388,876.33 in claimed medical bills 
Demand: Ad damnum $2,400,000; last demand $950,000 
Verdict or settlement: Verdict 
Amount: $0 (defense) 
Attorneys for defendant: Sean P. Byrne and W. Davis Powell, Richmond 
Description of case: This was a medical malpractice case in which the plaintiff alleged she 

suffered a vascular injury during the performance 
of a spinal fusion procedure performed by the de-
fendant orthopedic surgeon. Plaintiff alleged the 
defendant was negligent during the placement of 
a surgical screw used to affix a stabilizing plate. 
According to plaintiff’s expert, the standard of care 
required the defendant to use additional intraoper-
ative imaging to confirm the position of the screw 
before advancing into a predrilled hole. Plaintiff 
alleged she required multiple vascular repair pro-
cedures and extensive rehabilitation. She further 
alleged she suffered ongoing venous insufficiency 
in her left leg, resulting in swelling and pain. The 

defense did not contest that the plaintiff suffered a vascular injury during the procedure and 
argued that though the defendant surgeon met the standard of care in all ways, the patient 
suffered a well-recognized risk of surgery. The defendants presented two eminently qualified 
orthopedic surgery experts who testified the defendant surgeon met the standard of care in 
all ways, including in his use of intraoperative imaging. The defense presented expert testi-
mony from two orthopedic surgeons and a vascular surgeon that the defendant appropriately 
recognized and managed the vascular injury once it occurred. 

mal to date with no changes in the law 
and no trigger bans. The pre-Dobbs 
statutes remain in place and no addi-
tional legislation has been passed. 

Gov. Glenn Youngkin has issued 
statements that he supports a 15-
week ban, with exceptions for victims 
of rape and incest and to protect the 
life of the mother. It has been reported 
that Youngkin has asked senior lead-
ers in the General Assembly to work 
on a bill. State Sen. Amanda Chase 

of District 11 has 
announced on so-
cial media a plan to 
introduce the “Life 
Begins at Concep-
tion Act.” 

Under current 
Virginia law, abor-
tions are permitted 
through the second 
trimester of preg-
nancy; however, 
only a physician li-
censed to practice 

medicine and surgery may perform 
an abortion after the first trimester. 
“Perform an abortion” is defined as 
interrupting or terminating a preg-
nancy by any surgical or nonsurgical 
procedure or inducing a miscarriage. 
(Va. Code Ann. § 16.1-241.)

During the first trimester, any phy-
sician or nurse practitioner is permit-
ted to terminate or attempt to ter-
minate a pregnancy or aid or assist 
in the termination of a pregnancy by 
performing an abortion or causing a 
miscarriage on any woman. (Va. Code. 
Ann. § 18.2-72.) 

During the second trimester and 
prior to the third trimester, it is per-
missible for a physician licensed by 
the Board of Medicine to practice med-
icine and surgery to terminate or at-
tempt to terminate a pregnancy or aid 
or assist in the termination of a preg-
nancy by performing an abortion or 
causing a miscarriage, provided such 
procedure is performed in a hospital 
licensed by the Virginia Department 
of Health or operated by the Depart-
ment of Behavioral Health and Devel-
opmental Services. (Va. Code Ann. § 
18.2-73.)

After the second trimester, only a 
physician licensed by the Board of 
Medicine to practice medicine and 
surgery is permitted to terminate or 
attempt to terminate a pregnancy or 
aid or assist in the termination of a 
pregnancy by performing an abortion 

or causing a miscarriage, and only if 
the following conditions are met:

The operation is performed in a 
hospital licensed by the Virginia De-
partment of Health or operated by the 
Department of Behavioral Health and 
Developmental Services;

The physician and two consulting 
physicians certify and document in 
the medical record of the woman that 
in their medical opinion, based on 
their best clinical judgment, the con-
tinuation of the pregnancy is likely 
to result in the death of the woman 
or substantially and irremediably im-
pair the mental or physical health of 
the woman; and

Measures for life support for the 
product of such abortion or miscar-
riage are available and utilized if 
there is any clearly visible evidence of 
viability. (Va. Code Ann. § 18.2-74.)

The Code of Virginia further pro-
vides that in the event it is necessary 
for a licensed physician to terminate a 

pregnancy or assist in the termination 
of a pregnancy by performing an abor-
tion or causing a miscarriage on any 
woman in order to save her life, in the 
opinion of the physician so performing 
the abortion or causing the miscar-

riage, Virginia Code 
§ 18.2-71, § 18.2-73 
and § 18.2-74 are 
not applicable. (Va. 
Code Ann. § 18.2-
74.1.) 

It is a felony to 
perform an illegal 
abortion in Virgin-
ia. The Code of Vir-
ginia provides that 
any person who 
performs an abor-
tion without one of 

the statutory exceptions applying is 
guilty of a Class 4 felony. (Va. Code 
Ann. § 18.2-71.) 

Exceptions notwithstanding, any 
person who administers to, or causes 
to be taken by a woman, any drug or 
other thing, or use means, with intent 
to destroy her unborn child, or to pro-
duce an abortion or miscarriage, and 
thereby destroy such child, or produce 
such abortion or miscarriage, shall be 

guilty of a Class 4 felony. (Va. Code 
Ann. § 18.2-71.)

Of particular concern to physicians 
is the situation where a pregnancy 
must be terminated to protect the 
health or life of the pregnant woman. 
Many are consulting counsel given 
concerns of any increased scrutiny re-
garding medical exceptions including 
best practices for documentation of 
the rationale for an abortion to protect 
the mother from a serious health risk 
or death. 

Section 18.2-74 of the Virginia Code 
requires documentation and certifi-
cation in the medical record from the 
physician, and two consulting physi-
cians, that in their medical opinion, 
based upon their best clinical judg-
ment, the continuation of the preg-
nancy is likely to result in the death of 
the woman or substantially and irre-
mediably impair the mental or physi-
cal health of the woman. 

Additional best practices include 

documentation of specific statutory re-
quirements or provider requirements 
(e.g., in Virginia, a physician or nurse 
practitioner); a detailed patient his-
tory; detailed findings; medical deci-
sion-making including impressions, 
thought processes, rationale and rea-
soning; second opinions; and patient 
and family communication/consent. 

Virginia’s conscience clause 
Virginia law permits healthcare pro-

viders to opt out of providing healthcare 
that could be considered an abortion. 
Under the conscience clause statute, 
none of the abortion-permitting stat-
utes shall require a hospital, other 
medical facility, or physician to admit 
any patient for the purpose of perform-
ing an abortion. (Va. Code § 18.2-75.) 

In addition, any person who states 
in writing an objection to any abortion 
or all abortions on personal, ethical, 
moral or religious grounds shall not be 
required to participate in procedures, 
which will result in an abortion, and 
the refusal of such person, hospital or 
other medical facility to participate 
shall not form the basis of any claim 
for damages on account of such refusal 
or for any disciplinary or recriminatory 
action against such person, nor shall 

any such person be denied employment 
because of such objection or refusal. 
The written objection shall remain in 
effect until such person shall revoke it. 
(Va. Code § 18.2-75.) 

Virginia’s conscience clause is the 
subject of pending litigation. In Casey 
v. MinuteClinic Diagnostic of Virginia, 
LLC and CVS Health Corporation, a 
nurse practitioner sued CVS claiming 
she was fired for refusing to provide 
abortifacients, hormonal contracep-
tives and other forms of birth control at 
its MinuteClinic facilities. 

In her complaint, Ms. Casey alleged 
that CVS had previously granted her 
a religious exemption allowing her to 
opt out of prescribing or providing the 
drugs and certain contraceptives with-
out incident, but that CVS changed its 
policy in December 2021 and stopped 
providing such accommodations. Ms. 
Casey alleged in her complaint that 

she was terminated 
solely for refusing 
to prescribe abor-
tion-causing drugs, 
in violation of Vir-
ginia’s conscience 
clause. 

The Casey case, 
which was filed in 
the Circuit Court 
for Prince William 
County, has been 
removed to the U.S. 

District Court for the Eastern District 
of Virginia, Alexandria Division, Case 
No. 1:22-cv-01127. No substantive rul-
ings in the case have been made to date. 

Conclusion
While the Dobbs decision has had im-

mediate and far-reaching impact across 
the nation, the abortion laws in Virginia 
remain unchanged at present. 

However, stakeholders in the health-
care industry should continue to mon-
itor any changes to Virginia law as 
well as other downstream effects of the 
Dobbs decision. The shifting landscape 
merits close watching. 

Sandra M. Douglas, Ashley Dobbin 
Calkins and Annie E. Howard practice 
law with Hancock, Daniel & Johnson, 
P.C. Hancock Daniel has a multidisci-
plinary team that monitors post-Dobbs 
developments on all fronts and provides 
a 24-7 hotline for clients to answer ques-
tions and provide advice in critical sit-
uations. This article is for information-
al purposes only and not for the purpose 
of providing legal advice. Since the law 
in this area is complex and can change 
rapidly, this information may not apply 
to a given factual situation and can be-
come outdated. Individuals desiring le-
gal advice should consult legal counsel 
for up-to-date and fact-specific advice.
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Of particular concern to physicians is the situation where 
a pregnancy must be terminated to protect the health or 
life of the pregnant woman. Many are consulting counsel 
given concerns of any increased scrutiny regarding medical 
exceptions including best practices for documentation of the 
rationale for an abortion to protect the mother from a serious 
health risk or death. 
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Healthcare Legal Team
Legal professionals with medical experience 

At Sands Anderson, our team of healthcare attorneys includes three experienced medical 
professionals who understand the legal challenges and opportunities facing the healthcare industry. 

Their first-hand knowledge offers clients a unique perspective on a variety of medical topics, 
providing practical solutions to address a variety of legal needs. 

Whether facing rising insurance costs, heightened regulation and accountability,  
or the underlying threat of damaging court awards, our healthcare legal team  advises clients  

on a variety of legal needs, including:

• Advanced Medical Directives
• Compliance/HIPAA
• Corporate Structure and Management
• Correctional Healthcare
• Defense of Board Complaints
• Health Information Systems  

and Technology
• Informed Consent
• Insurance Policies and Programs
• Litigation Prevention

• Medical Malpractice Defense
• Medical Records/Confidentiality
• Merger and Acquisition of Practices
• Office Leasing and  

Purchase Agreements
• Personnel and Medical Staff Issues
• Personnel Policies and Procedures
• Programs for Patient Safety
• Succession Planning
• Vaccine Injury Claims
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