
January 25,2023

Michael J. Sharman Esq.

Joseph T. Wright, Esq. (via email)

Re; Dogwood Valley Citizen*s Association v. Miller. CL-17-091 & CL-17116. CL18-683—

Greene County Circuit Court; Miller

Dear Mr, Sharman and Mr. Wright:

The court's decision on the motion for recovery of appellate attomeys' fees is below. I received
a copy of the transcript from the January 11, 2023 hearing on January 20,2023. I have reviewed

the transcript from the January 11, 2023 ore tenus hearing and considered the arguments of
counsel.

Thank you very much for your arguments and presentations. They were organized and easy to
follow.

I. Facts and Procedural History

This case has generated significant litigation, including, without limitation two Virginia Supreme
Court opinions and approximately seven Circuit Court opinions from Orange and Greene
County. There are also two unpublished opinions from the Fourth Circuit Court of Appeals
involving the parties.

Samuel Miller (Appellee) petitions the Circuit Court of Greene County for recovery of appellate
attorneys' fees and costs under Rule 1:1A and 5:35(b) of the Rules of the Virginia Supreme
Court.

Matthew Brown and Gary Lowe (Appellants) submitted their notice of Appeal to the Virginia
Supreme Court on or about June 30,2021. On or about July 26,2022 the Virginia Supreme
Court dismissed the petition for appeal holding that the Appellants did not timely file their
appeal within thirty days after July 20,2020. The Virginia Supreme Court also denied a petition
for rehearing filed by the Appellants.

The Appellees assert that Rule 1:1A provides that the "prevailing" appellee in the appeal who
recovered attomeys' fees in a circuit court may make application in the circuit court that entered
judgment for attomeys' fees, costs or both incurred on appeal. Va. Sup. Ct. Rule 1:1A (LEXIS
2023). The Greene Coimty Circuit Court awarded attomeys fees to the Appellees in its final
order of December 4,2019.

The Appellants deny that the Appellees "prevailed' in the appeal because the Virginia Supreme
Court ultimately dismissed the appeal on jurisdictional grounds and never heard the case on its
merits.



II. Legal Analysis

The Virginia Court of Appeals recently opined in an unpublished decision that the circuit courts
have continuing jurisdiction for an application for attorneys' fees and costs under Rule 1:1 A.

Schneider v. Brant. 2022 Va. App. LEXIS 493, footnote # 5.

Virginia Supreme Court Rule 1:1A states that:

(a) Notwithstanding any provision of Rule 1:1, in any civil action appealed to an appellate court

that results in a final appellate judgment favorable to an appellee, a prevailing appellee who has

recovered attomey fees, costs or both in the circuit court pursuant to a contract, statute or other

applicable law may make application in the circuit court in which judgment was entered for
attomey fees, costs or both incurred on appeal. The application must be filed within 30 days after
the entry of a final appellate judgment and may be made in the same case from which the appeal
was taken, which case will be reinstated on the circuit court docket upon the filing of the

application. The appellee is not required to file a separate suit or action to recover the fees and
costs incurred on appeal, and the circuit court has continuing jurisdiction of the case for the
purpose of adjudicating the application. The circuit court's order granting or refusing the
application, in whole or in part, is a final order for purposes of Rule 1:1. The phrase "final
appellate judgment" as used in this mle means the issuance of the mandate by the appellate court
or, in cases in which no mandate issues, the final judgment or order of the appellate court

disposing of the matter.

(b) Nothing in this Rule restricts or prohibits the exercise of any other right or remedy for the
recovery of attomeys' fees or costs, by separate suit or action, or otherwise. Va. Sup. Ct. Rule
1:1A (LEXIS 2023).

The Appellees also seek recovery of attomey's fees under Rule 5:35(b). Rule 5:35(b) states that
"(b) Attomey Fees. —(1) Fee Recovery by Prevailing Appellee. — A prevailing appellee who
was awarded attomey fees and costs in the circuit court may make application in the circuit court
for additional fees and costs incurred on appeal pursuant to Rule 1:1 A." (LEXIS 2023).

The Virginia Supreme Court has not interpreted the application and intersection of 1:1 A and
5:35(b). Thus, this is a case of first impression. Rule 5:35(b) had an effective amendment of
January 1, 2022 that inserted "Fee Recovery by Prevailing Appellee. A prevailing appellee who
was awarded attomey" for "Refusal or Dismissal of Petition for Appeal. Upon refusal or
dismissal of a petition for appeal and any petition for rehearing, any appellee who has received
attomey's." Va. Sup. Ct. Rule 5:35 (LEXIS 2022).

There are three (3) prerequisites to apply Rule 1:1(A): (1) that the action is one from which an
appeal lies from the circuit court to the Virginia Supreme Court; (2) that a petition for appeal be
denied by the Virginia Supreme Court, and any petition for rehearing be denied, and; (3) that the
applicant have recovered attomeys' fees, costs, or both in the action appealed. Hanev v.



Willoughbv. 79 Va. Cir. 238 (Fairfax Cir. Ct. 2009); Va. Sup. Ct, Rule 1:1(A), 5:35(b) (LEXIS

2023).

In this case, the Virginia Supreme Court denied the petition for rehearing on or about October 3,
2022.https://eapps.courts.state.va.us/acmspublic/caseInquiry/showCasePublicInquiry?caseId=35

4760&searchName=&searchType=Case&partyType=APL&status=inactive&caseTypeCheck=&

IowerTribunalCheck=true«&caseType=&tribunal=48&lowerTribimalNumber=&lowerTribunalN

umberCheck. The Greene County Circuit Court awarded the Appellees attomeys' fees and costs
in its December 4,2019 final order.

The contested issue in this case is what does the term "prevailing party" mean under Virginia.
Law. The Virginia Supreme Court has defined a prevailing party, for purposes of an award of

attorney's fees, as one whose favor a judgment is rendered, regardless of the amount of damages

awarded. Ulloav. DSP. Inc.. 271 Va. 72,82-84 (2006) Sheets v. Castle. 263 Va. 407,413

(2002); Rose Hall HOA. Inc. v. Jelinek. 66 Va. Cir. 172 (Fairfax Cir. Ct. 2004). The Virginia

Supreme Court has also held that the terms "prevailing party" and "successful party" are

congruent. Id (citing Chase v. DaimlerChrvsler Corp.. 266 Va. 544, 548-49 (2003).

Conversely, when a case is non-suited or dismissed without prejudice a prevailing party does not
exist because neither action alters in any way the legal relationship between the parties. Miller v.
Becker. 2007 Va. Cir. LEXIS 242 (Cir. Ct. City of Winchester) (citing Ulloa v. OSP. Inc. 271

Va. 72 (2006); Sheets v. Castle. 263 Va. 407,413 (2002); Chase v. DaimlerChrvsler Corp.. 265
Va. 544 (2003); Johnson Controls Inc. v. Hunt Const. Group. Inc. 2004 U.S. Dist. LEXIS 3075
(E.D. Mich. 2004).

In this case, the Virginia Supreme Court ultimately dismissed the appeal with prejudice and
denied a petition for rehearing. The findings of the Greene County Circuit Court remain and are
incorporated fully in this written opinion. The Appellees were successful in the Virginia
Supreme Court because no finding of the Greene County Circuit Court was reversed, altered or
remanded. Further, there is no dismissal without prejudice or non-suit associated with the
litigation.

The Federal Courts have considered the issue of whether appellate attorney's fees are
recoverable when a case is dismissed with prejudice for procedural reasons. Highwav Equip. Co.
V. FECO. Ltd.. 469 F.3d 1027, 1035 (Fed. Cir. 2006) (finding prevailing defendant entitled to
attorneys' fees under patent law upon dismissal with prejudice); Claibome v. Wisdom. 414 F.3d
715, 719 (7th Cir. 2005) (finding prevailing defendant entitled to attorneys' fees under Fair
Housing Act upon dismissal with prejudice).

Some of our sister states have dealt with this issue £ind reached the same conclusion. See

Morand v. Stonebumer. 516 So.2d 270 (Fla. 5th DCA 1987), rev. denied, 525 So.2d 879

(Fla.1988) (awarding attorney's fees awarded to appellees as the "prevailing parties" even though
appeal was dismissed as untimely); s^ also Rehmann v. ECC Intern Corp. 698 So.2d 921 (Fla.



5^ DCA (1997) (holding that attorneys' fees may be awarded to prevailing party even when case
has been dismissed without a hearing on the merits). Further, Black's Law Dictionary defines a

"prevailing party" as "[a] party in whose favor a judgment is rendered." Malibu Media. LLC v.

Baiazid. 152 F. Supp. 496 (E.D. Va. 2015) (citing Blacks Law Dictionary, iC' Edition).

The procedural dismissal is still an adjudication on the merits because the findings of the Greene

County Circuit Court have not been altered. Any dismissal with prejudice invokes res judicata.

Greengael LC v. Board of Sup'rs of Culpener Coimtv. 313 Fed. Appx. 577 (4^ Cir. 2008). The
doctrine of collateral estoppel is also invoked when a case is dismissed with prejudice. Kalos v.

Posner. 2011 WL 761240 (E.D. Va.).

Based on the foregoing, the court holds that Appellees are the prevailing party and may recover

attorney's fees under Rule 1:1 A and 5:35(b).

The next issue is the reasonable amount of attomey's fees the Appellee should be allowed to

recover. Under Virginia law, a court may consider the time and effort expended by the attomey,

the nature of the legal services and their complexity, the value of the services to the client, the
results obtained, whether the fees incurred were consistent with those generally charged for

similar services, and whether the services were necessary and appropriate. West Square LLC v.

Commun. Techs.. 274 Va. 425 (2007) (citing Sevfarth. Shaw. Fairweather & Geraldson v. Lake
Fairfax Seven Ltd. P'ship. 253 Va. 93, 96 (1997); Schleeel v. Bank of Am.. N.A., 271 Va. 542,

556 (2006); Couch v. Manassas Autocars. Inc.. 77 Va. Cir. 30 (Prince William Co. Cir. Ct.

2008).

In this case, the court has considered the following evidence submitted by the Appellee: (1)

invoices submitted by Appellees' counsel involved in the appeal to the Virginia Supreme Court,
(2) affidavit for attorneys' fees submitted by Appellees' counsel, (3) the brief and opposition and
assignment of cross error filed by the Appellees.

The court also considers that the litigation occurred in the Virginia Supreme Court. The Virginia
Supreme Court is the highest court in the Commonwealth consistent with the Virginia
Constitution. Judicial Inquirv & Review Comm'n of Va. v. Pomrenke. 294 Va. 401,413 (2007).
Litigation in the Virginia Supreme Court is complex and requires thorough research and
preparation. There are extensive Rules of Court that require thorough study and analysis. The
court also notes that Mr. Sharman's hourly rate for this case is $250.00 which the court finds
reasonable. The brief in opposition and assignment of cross error occurred because of the
litigation instituted by the Appellants.

The court finds that $13,542.31 is a reasonable amount of attomeys' fees and costs under Rule
1:1A and Virginia law. The court will enter the order provided by Mr. Sharman. The court will
dispense with the parties' endorsement under Rule 1:13.

The clerk shall provide copies of this opinion and the order to counsel.



With best wishes,

Sincerely,

Dale B. Durrer

Judge—16^ Judicial Circuit


