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IN THE UNITED STATES DISTRICT COURT
FOR THE W ESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

VALARIE LAM ONACA,
Civil Action No. 7:14CV00249

M EM ORANDUM  OPINION

Hon. Glen E. Conrad
Chief United States District Judge

Plaintiff,

TREAD CORPORATION ,

Defendant.

On July 7, 2015, ajury found in favor èf Valarie Lasonaca On her claims of interference

and retaliation tmder the Family and Medical Leave Act of 1993 CTMLA. '') against her former

employer, Tread Corporation (ç$Tread''). The case is now before the court on Tread's motion for

judgment as a matter of law or, in the altemative, a new trial; LaMonaca's motion for liquidated

damages; and LaM onaca's motion for attorneys' fees and litigation costs. The court held a

hearing on the motions on December 7, 2015. For the reasons stated during the hearing and for

those set forth below, Tread's motion will be denied, LaM onaca's motion for liquidated damages

will be granted, and LaMonaca's motion for attorneys' fees and costs will be granted in part and

denied in part.

Factual Backuround

LaMonaca began working for Tread in 2009. She was promoted to htlman resources (HR)

director on M arch 10, 2013. LaM onaca remained in that position tmtil April of 2014, when the

events giving rise to this action occurred.

In April of 2014, LaM onaca struggled em otionally after being exposed to heightened

levels of stress at home and at work. Her husband had lost llis job while recuperating from open

heart slzrgery. Additionally, LaM onaca's relationship with Bal'ry Russell, Tread's chief
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executive officer, had grown increasingly strained.

lawsuit Tread had filed in state court against two former members of its executive leadership team.

On the afternoon of Friday, April 11, 2014, LaM onaca met with Russell to discuss issues

related to the lawsuit. The parties dispute what transpired during the meeting. W hile Tread

One source of tension between them was a

maintains that LaM onaca resigned during the meeting, LaM onâca contends that she merely

informed Russell that she was considering resigning, alld that he suggested that she take some time

to think about the decision. At trial, LaM onaca testified that Russell told her that he believed that

a recent raise process for company employees had (çsubstantially raised (her) stress level,'' that he

lididn't want (herq to resign,'' and that she would Esneedgq to submit gherq resignatio'n in writing'' if

she ultim ately decided to do so. Trial Tr. Vol. I at 139-40.

LaM onaca returned to her office afler the meeting. Approximately twenty minutes later,

Russell recomm ended that she leave the office early, because he was concerned about her Glodd

behavior'' and her state of mind. Trial Tr. Vol. 11 at 93-95. LaM onaca was visibly upset when

she passed Kimberly Butler, the HR assistant, on the way out of the building. About an hour later,

Butler called LaM onaca. LaMonaca testified that she told Butler that she was considering

resigning. Trial Tr. Vol. I at 146.

Later that night, Russell sent LaM onaca two test messages asking if she planned to submit

a written resignation. LaM onaca did not respond to the messages that night.

On Saturday, April 12, 2014, LaM onaca scheduled an appointm ent the follow ing M onday

with her physician, Dr. Nina Sweeney. After scheduling the appointment, LaM onaca sent Butler

an email indicating that she was Cssuffering from psychological distress due to prolonged exposm e

to high levels of stressy'' and that she had scheduled to see her physician on M onday afternoon.

2
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P1.'s Trial Ex. 8. LaM onaca asked Butler to send her the company's FM LA forms to take with

her to the appointment.

On Sunday, April 13, 2014 at 12:47 p.m., Russell sent LaM onaca another series of text

messages which provided as follows:

Valarie - yotlr failure to respond to my last two questions indicates that you have
decided to discontinue your employment at Tread immediately, If this is
inconect, please respond immediately. Otherwise, l will assume the resignation
you verbally tendered on Friday is effective immediately and 1 will arrange on
M onday to discontinue your pay and benefits.

P1.'s Trial Ex. 7.

LaM onaca responded an hotlr later as follows:

Ban'y, 1 do n0t think that this is an appropriate medium to have this conversation. 1
was preparing to discuss with you on M onday. However, since you demand my
immediate response, no I do not plan to tender my resignation. I will send a longer
explanation in em ail.

Id

At 2:01 p.m. that afternoon, LaM onaca sent Russellan email reiterating that she had

decided not to resign f'rom Tread. In the snme email, LaMbnac: advised Russell that she was

requesting a medical leave of absence, and that she had scheduled an appointment with her

physician:

. . . As you recognized, even before me, 1 nm suffering from the adverse effects of
prolonged exposure to stress. On Friday, you stated that perhaps the very difticult
raise process has substantially increased my stress level. A little bit of distance
from the situation has given me more perspective and I recognize that 1 have
become increasingly emotionally distressed at work. Both you and my coworkers
have observed this on m ultiple recent occasions dem onstrated by my inability to
m aintain m y composure during stressf'ul simations, crying at work, and inability to
articulate myself clearly. 1 believe that this is the result of prolonged exposure to
high levels of stress and I am seeking medical treatment for this condition. I have
an appointment with my physician on Monday, April 14, 2014 arld I will let you
know the outcom e of the appointment on Tuesday.
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ln the meantime, 1 am requesting that Kim EButlerj send me the appropriate FMLA
and Short Term Disability paperwork in time for me to take to my appointment on
M onday afternoon.

Def.'s Trial Ex. 15. In a reply email sent twenty minutes later, Russell directed LaM onaca to

itstay away from the office and off of Tread property tmtil further notice.'' Li

At 3:30 p.m. on M onday, April 14, 2014, LaMonaca was examined by Dr. Sweeney, a

board certiled family practitioner. Dr. Sweeney diagnosed LaM onaca as suffering from an

adjustment disorder with anxious features. Trial Tr. Vol. 1 at 102. She advised LaMonaca to

take a 30-day medical leave of absence mld scheduled a follow-up evaluation for M ay 12, 2014.

LaM onaca contends that she was tenninated by email later that day. At 5:35 p.m., Russell

sent LaM onaca an email advising her that her employment had ended the previous Friday, and that

he had instructed Butler to send her information regarding her accrued leave and COBRA benefits.

P1.'s Trial Ex. 12. A few holzrs later, Butler called LaM onaca. LaM onaca told Butler that Dr.

Sweeney had prescribed a 30-day leave of absence.

163-64.

Trial Tr. Vol. I at 164-65; Trial Tr. Vol. 11 at

LaM onaca testitied thatshe had hoped that Russell would reconsider his termination

decision and reinstate her. Trial Tr. Vol. I at 165-66. On April 22, 2014, LaM onaca sent Russell

a copy of the work excuse that she had received from Dr. Sweeney and asked that he reconsider the

decision to terminate her employment. Pl.'s Trial Ex. 13. ln response, Russell advised

LaM onaca that her employm ent ended on April 1 1, 2014, and that there was no need for her to

complete any FM LA papem ork.

Procedural H istorv

LaM onaca filed the instant action against Tread on M ay 15, 2014, alleging violations of the

FM LA. Specifcally, LaM onaca claimed that Tread interfered with her rights tmder the FM LA,

4
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and that Tread tenninated her in retaliation for exercising, or attempting to exercise, her FM LA

rights.

On July 6-7, 2015, a bifurcated

jury trial was conducted on LaMonaca's dlaims of interference and retaliation. At the close of

LaMonaca's evidence and again before the case was submitted to the jury, Tread moved for

The court denied Tread's motion for summaryjudgment.

judgment as a matler of law. The court denied Tread's motions, and thejury retumed a verdict in

favor of LaMonaca on both claims. After the jury rettlrned its verdict, LaMonaca and Tread

agreed to forego the dnmages phase of the trial. Instead, the parties stipulated to a back pay award

of $54,468.89, including pre-judgment interest, and submitted the issues of liquidated dnmages,

attorneys' fees, and costs to the court for decision. See Docket No. 86.

The case is now before the court on Tread's motion forjudgment as a matter of law or, in

the alternative, for a new trial; LaM onaca's motion for liquidated damages; and LaM onaca's

motion for attorneys' fees and costs. The court held a hearing on the motions on December 7,

2015. The m otions have been fully briefed and are ripe for review.

Discussion

Tread's M otion for Judcm ent as a M atter of Law1.

Tread has moved for judgment as a matler of law on both of LaMonaca's FMLA claims.

Rule 50(b) of the Federal Rules of Civil Procedlzre pennits a party to renew its motion for

judgment as a matter of 1aw following thejury's verdict. The court may grant such motion only if

it finds that $Ga reasonable jury would not have had a legally sufficient evidentiary basis to find for

the gnon-moving) party on ga particularj issue.'' Fed. R. Civ. P. 50(a)(1). The court must view

the evidence and draw a1l reasonable inferences in the light most favorable to the non-moving

party. Lack v. Wal-Mart Storess Inc., 240 F.3d 255, 259 (4th Cir. 2001). lt cannot substitute its

5
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judgment for that of the jury by reweighing the evidence or making credibility determinations.

Price v. City of Charlotte, 93 F.3d 1241, 1250 (4th Cir. 1996). The court should' ççaccord utmost

respect to jury verdicts and tread gingerly in reviewing them.'' Id.

deliberated and remrned a verdict in favor of the non-movant,

Thus, when a jury has

a court may set aside the verdict only if there exists such a complete absence of
evidence supporting the verdict that the jury's sndings could only have been the
result of sheer surmise and conjecture, or the evidence in favor of the movant is so
ovem helming that reasonable and fair minded persons could not arrive at a verdict
against it.

Cash v. Cnty. of Erie, 654 F.3d 324, 333 (2d Cir. 201 1) (internal citation and quotation marks

omitted).

A. Interference Claim

The FM LA confers several rights on eligible employees, including the right to take up to

twelve weeks of leave Cçlbqecause of a serious health condition that makes the employee unable to

perform the functions'' of her position. 29 U.S.C. j 2612(a)(1)(D). The FMLA also makes it

t%unlawf'ul for any employer to interfere with, restrain, or deny the exercise of or the attempt to

exercise'' an employee's FMLA rights. 29 U.S.C. j 2615(a)(1). To prevail on a claim of

unlawful interference, an employee must prove (1) that she was entitled to an FMLA benefit; (2)

that her employer interfered with the provision of that benefit; and (3) that the interference caused

harm. Adnms v. Arme Arundel Cnty. Pub. Sch., 798 F.3d 422, 427 (4th Cir. 2015).

In moving forjudgment as a matter of law on LaMonaca's claim that Tread interfered with

her right to FMLA leave, Tread contends that LaM onaca failed to establish the first element.

Specifically, Tread argues that no reasonablejury could have found that LaMonaca was entitled to

FMLA leave, because (1) she resigned before requesting leave; (2) she did not provide sufficient

notice of her need for FMLA leave; and (3) she did not have a serious health condition that

6

Case 7:14-cv-00249-GEC   Document 124   Filed 01/21/16   Page 6 of 25   Pageid#: 3355



prevented her from performing the essential ftmctions of her job. The court will address each

argum ent in tulm.

Tread first argues that the record demonstrates that LaMonaca resigned during the meeting

with Russell on April 1 1, 2014 and, thus, that she was no longer employed at the time she

requested FMLA leave. The jtlry ultimately rejected this argument and found that LaMonaca did

not resign during the April 1 1, 2014 meeting. For the reasons stated dtlring the hearing, the court

remains convinced that there was a suffcient evidentiary basis for thejttry's linding in this regard.

Based on the evidence presented, including the subsequent text messages sent by Russell and

LaMonaca, thejury was free to credit LaMonaca's testimony regarding what transpired dtlring the

meeting. W hile the court may have given more weight to Russell's testimony if had been the

finder of fact, the court cannot say that the evidence was so overwhelming that no reasonable jury

could have found against Tread on the issue of whether LaMonaca voluntarily resigned before she

requested FM LA leave. See Cash, 654 F.3d at 333.

Tread next argues that LaM onaca's request for FM LA leave was insufticient. W hen the

need for FM LA leave is unforeseeable, tdan employee must provide notice to the employer as soon

as practicable under the fact arld circumstances of the particular case.''29 C.F.R. j 825.3034$.

tsW hen an employee seeks leave for the frst time for a FM tA -qualifying reason, the employee

need not expressly assert rights under the FMLA or even mention the FMLA.'' 29 C.F.R. j

825.303419. Instead, the employee must merely provide çssufficient information for an employer

to reasonably determine whether the FMLA may apply to the leave request'' J.4..s As other courts

have previously observed, (tthis is not a formalistic or stdngent standard,'' and employees need not

çsprovide every detail necessary for the employer to verify if the FM LA applies.'' Lichtenstein v.

Univ. of Pittsbmxh Med. Ctr., 691 F.3d 294, 303 (3d Cir. 2012) (citing cases).
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Once the employee informs the employer that she needs leave for a medical reason, Cithe

burden then shifts to the employer to gather additional information and determine if the FM LA is

acmally implicated.'' Krenzke v. Alexandria Motor Cars. Inc., 289 F. App'x 629, 632 (4th Cir.

2008). Cilf the employer finds the employee's request for leave vague or insufficient, the

employer should ask the employee to provide the necessary details through additional

documentation and information.'' Id.; see also 29 C.F.R. j 825.303419. Consequently, dsthe

çcritical test' is not whether the employee gave every necessary detail to determine if the FM LA

applies, but çhow the information conveyed to the employer is reasonably interpreted.'''

Lichtenstein, 691 F.3d at 303 (quoting Sarnowski v. Air Brooke Limousines Inc., 510 F.3d 398,

402 (3d Cir. 2007)). The resolution of this issue is a question of fact for the jury. Id.; see also

Rvnders v. W illinms, 650 F.3d 1188, 1196 (8th Cir. 2011) (:(Otlr cases instruct that the adequacy

of an employee's notice requires consideration of the totality of the circllm stances and is typically

ajury question.'') (citation omitted).

In this case, the jury fotmd that LaMonaca provided adequate notice of her need for FMLA

leave. Based on the evidence presented, the court is convinced that there was a legally sufficient

evidentiary basis for the jury's finding in this regard. In a succession of email communications

beginning on April 12, 2014, LaM onaca notified Russell and Butler that she was suffering from

the adverse effects of prolonged exposure to stress, and that she may need to take a medical leave

of absence. She ftzrther advised them that she had made an appointment with her physician, and

requested that the company provide her with the appropriate FM LA paperwork. In support of her

request, LaM onaca provided specitic examples of her em otional instability at work.

Despite Tread's arguments to the contrary, the m ere fact that LaM onaca had not yet

received medical treatm ent at the tim e she requested leave is not fatal to LaM onaca's claim s, nor is

8
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the fact that the emails provided no indication of how long the requested absenoe would be. As

was previously noted in denying Tread's summary judgment motion, coul'ts have made clear that

Stltqhere is no requirement in the stamte that an employee be diagnosed with a serious health

condition before becoming eligible for FM LA leave,'' Stekloff v. St. Jolm's M ercy Health Sys.,

218 F.3d 858, 863 (8th Cir. 2000), and that çEemployees may provide FMtaA-qualifying notice

before knowing the exact dates or duration of the leave they will take.'' Sanzowski, 510 F.3d at

402; see also Clinkscale v. St. Therese of New Hope, 701 F.3d 825, 829 (8th Cir. 2012) (holding

that the plaintiff s interference claim under the FM LA did not fail as a matter of 1aw merely

because the plaintifftdhad never before suffered a panic attack to gthe employer'sj knowledge and

had not previously been diagnosed with all anxiety disorder').

Likewise, the fact that Tread did not receive the doctor's note excusing LaM onaca from

work until April 22, 2014 is not dispositive. A reasonablejury could have fotmd that LaMonaca's

emails to Russell and Butler provided sufficient information to require Tread to inquire further into

the basis for LaM onaca's leave request, and that Russell immediately terminated her employment

before she had arl adequate opportunity to provide additional documentation f'rom Dr. Sweeney.

lt is well-settled that an employer cannot avoid its FM LA obligations by preemptively firing an

employee after receiving notice of her intent to seek leave under the Act. See Clinkscale, 701

F.3d at 828 (ç$gAqn employer does not avoid liability by discharging an employee who takes leave

in order to seek treatment for a condition that is later held to be covered by the FM LA. The

employer who precipitously fires an employee, when the latter claims the benetks of leave under

the FMLA, bears the risk that the health condition in question later develops into a serious health

condition.'') (citation omitted); see also Phillips v. M athews, 547 F.3d 905, 910 (8th Cir. 2008)

(noting that it was Cçimmaterial'' that the plaintiff was terminated before she submitted her FMLA

9
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paperwork and emphasizing that the employer could CGnot escape liability by simply terminating

her before she could inform them of the results of her appointmenf'). Instead, such conduct çsmay

constitute interference with an employee's FM LA rights as well as retaliation against the

employee.'' Erdman v. Nationwide lns. Co., 582 F.3d 500, 509 (3d Cir. 2009).

In addition to arguing that LaM onaca resigned before requesting leave and that her request

for leave was insufficient, Tread contends that LaM onaca wasndt eligible for FMLA leave

because she did not suffer from a (tserious health condition'' that rendered her Gsunable to perform

the ftmctions of (herj position.'' 29 U.S.C. j 2612(a)(1)(D). The FMLA'S definition of çdserious

health condition'' includes a çémental condition that involves . . . continuing treatment by a health

care provider.'' 29 U.S.C. j 2611(11)(B). The term is described in further detail in the FMLA

regulations, which provide that Gta serious health condition involving continuing treatment by a

health care provider'' includes, among other things, çtla) period of incapacity of more than three

consecutive f'ull calendar days . . . that also involves . . . treatment two or m ore tim es by a health

care provider.'' 29 C.F.R. j 825.1 15. The term Ltincapacity'' is defined to include the çsinability

to work . . . due to the serious health condition.'' 29 C.F.R. j 825. 1 13. Cs-l-he tenn Etreatment'

includes (but is not limited to) examinations to determine if a serious health condition exists and

evaluations of the condition.'' Id.

Here, Tread does not dispute that LaM onaca was diagnosed with a mental health condition

by Dr. Sweeney, or that LaM onaca was examined at least twice in the course of evaluating and/or

treating the condition. Instead, Tread contends, as it did on stlmmary judgment, that LaMonaca

failed to establish that she was lm able to work for m ore than three consecutive days as a result of

the condition. Based on Dr. Sweeney's testimony, however, the court concludes that there was a

legally suffcient evldentiary basis to support thejury's ûnding on this issue. Dr. Sweeney treated

10
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LaM onaca for more than seven years before examining her on April 14, 2014. The physician

testified that she had never seen LaM onaca in such an agitated and nelwous state during any prior

office visit. Dr. Sweeney described LaM onaca as being Clvery distraught,'' tstearftzl,'' and (tshaky,''

and recalled that LaM onaca Cçhad a hard tim e getting out what she wanted to say because she was

so upset.'' Trial Tr. Vo1. 1 at 10 1. Dr. Sweeney diagnosed LaM onaca as suffering from an acute

anxiety disorder and advised her to take a 30-day medical leave of absence from her job. Id. at

107. W hen specifically asked if it was more likely than not that LaM onaca was unable to work

for more than three days, Dr. Sweeney testified in the affirmative. 1d.

To the extent Tread seeks to discredit Dr. Sweeney's testimony by arguing that the

physician was never informed of all of the essential functions of LaM onaca's position, the court is

unpersuaded. An employee is deemed unable to perform the ftmctions of her position if she is

Ciunable to perform any one of the essential functions of the . . . position.'' 29 C.F.R. j 825.1234$

(emphasis added). çs-l-hat is, a person can be incapacitated despite being able to do some of her

regular work.'' Branham v. Galmet't Satellite lnfo. Networks Inc., 619 F.3d 563, 570 (6th Cir.

2010). In this case, it is clear from Dr. Sweeney's testimony that she knew that speaking with

other employees was an essential function of LaM onaca's position as HR director, and that Dr.

Sweeney was of the opinion that LaM onaca was unable to perform this essential function:

Q. W as it your determination after the April 14th appointment . . . that
(LaMonaca) had no business working?

She had a hard time speaking in the room with me. lknow that she was the
HR manager at Tread. 1 just felt like that's a position where you have to
talk to people and she was having a hard time speaking clearly, staying
focused. She was extremely anxious and tearful.

Q. So it was your determination that during this 30-day period, she was unable
to work?

Correct.
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Trial Tr. Vol. 1. at 107.Accordingly, Dr. Sweeney' s testimony plainly supports thejury's

Ending that LaM onaca had a serious health condition that prevented her from performing

the ftmctions of her position at Tread.

Finally, the court notes that the mere fact that LaMonaca applied for other jobs dtlring the

period of leave prescribed by Dr. Sweeney did not render her incapable of establishing that she was

incapacitated for purposes of 29 C.F.R. j 825.115, or that she was lGtmable to perform the ftmctions

of her position, as required by 29 U.S.C. j 2612(a)(1)(D). See Stekloff, 218 F.3d at 861-62

(sçupon consideration of the declared purposes of the FMLA and its legislative history, we hold

that a demonstration than an employee is unable to work in his or her currentjob due to a serious

health condition is enough to show that the employee is incapacitated, even if that job is the only

one that the employee is unable to perform . . . . For the same reasons that we believe that the

Gserious health condition' inquiry should focus on atl employee's current job with her current

employer, we believe that the inquiry into whether an employee is able to perfonn the essential

ftmctions of her job should focus on herability to perform those functions in her current

environment.''); see also Hurlbert St. M arv's Health Care Sys.s lnc., 439 F.3d 1286, 1296 (11th

Cir. 2006) (rejecting the employer's claim that arl employee could not have experienced an

inability to work within the meaning of the FMLA regulations since he continued to perform

similar duties for another employer).

In stun, viewing the evidence in the light most favorable to LaM onaca, the court finds that

a reasonable jury could have found that LaMonaca was still employed at the time she requested

FMLA leave, that she provided sufficient notice of her need for leave, that she suffered from a

serious medical condition that precluded her f'rom performing the essential ftmctions of her

position, and that Tread denied or interfered with the exercise of her right to take time off from
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work. Accordingly, Tread is not entitled to judgment as a matter of law on LaMonaca's

interference claim .

B. Retaliation Claim

LaM onaca also claim ed that Tread terminated her in retaliation for exercising, or

attempting to exercise, her rights under the FMLA. See 29 U.S.C. j 2615(a); see also 29 C.F.R. j

825.220/) (çs-l-he FMLA'SI prohibition against interference prohibits an employer 9om

discriminating or retaliating against an employee . . . for having exercised or attempted to exercise

FMLA rights.'') In order to prevail on an FMLA retaliation claim, a plaintiff must prove (1) that

she engaged in protected activity; (2) that her employer took an adverse employment action

against her; and (3) that the adverse employment action was causally connected to the protected

activity. Yashenko v. Harrah's N.C. Casino Co.. LLC, 446 F.3d 541, 551 (4th Cir. 2006).

Viewing the record in the light most favorable to LaMonaca, the court concludes that there

was a legally sufficient basis for the jury to find in favor of LaMonaca on the retaliation claim. A

reasonablejury could have found that LaMonaca engaged in protected activity when she requested

FM LA leave; that Tread subsequently terminated her employment; and that Tread took the adverse

employment action because of LaM onaca's protected activity. W hile Tread continues to

maintain that LaM onaca voluntarily resigned on April 1 1, 2014, and, thus, that she did not engage

in protected activity or suffer all adverse employment action, the coul't is convinced that the jury's

finding to the contrary is supported by a legally sufficient evidentiary basis. Likewise, for the

reasons stated during the hearing, the evidence presented by LaM onaca, when viewed in her favor,

supports the jury's determination that Tread tenninated her because she exercised, or attempted to

exercise, her rights tmder the FM LA.

of law on LaM onaca's retaliation claim .

Accordingly, Tread is not entitled to judgment as a matter
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II. Tread's M otion for New Trial

Tread has alternatively moved for a new trial, pursuant to Rule 59 of the Federal Rules of

Civil Procedure. Under this rule, the trial court ttmust weigh the evidence and consider the

credibility of the witnesses to determine whether the verdict was against the clear weight of the

evidence or was based upon evidence that was false.'' Knussman v. M aryland, 272 F.3d 625, 647

(4th Cir. 2001)). Gslf the trial court weighs the évidence and determines that it is deficient to

sustain a verdict, then the trial court can set aside the verdict and grant a new trial.'' ld.

In moving for a new trial, Tread argues that the evidence presented at trial clearly

demonstrated that LaM onaca resigned on April 1 1, 2014, before she requested medical leave, and

that she was able to perfonn a11 of the essential f'unctions of her position. For the reasons stated

during the hearing, however, the court is unable to agree. W hile this court may have decided the

issues differently if it had been the designated fnder of fact, the cout't is unable to conclude that the

jury's finding with respect to either issue was against the clear weight of the evidence or based on

evidence that was false. Accordingly, Tread's motion for a new trial will be denied. See

Abasiekonc v. City of Shelby, 744 F.2d 1055, 1059 (4th Cir. 1984) (noting that çça trial judge

should not Cdenigrate' the jury system by granting a new trial on grounds of insufficient evidence

and substituting his own judgment of the factsand witness credibility, particularly when the

subject matter of the trial is simple and easily comprehended by a 1ay juryl (quoting Lind v.

Schenley lndustries. Inc., 278 F.2d 79, 88-91 (3d Cir. 1960)).

111. LaM onaca's M otion for Liquidated D am azes

Having concluded that Tread is not entitled to judgment as a matter of law or a new trial,

the court m ust address LaM onaca's motion for liquidated dam ages. For the following reasons,
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the court will grant the motion and award LaM onaca liquidated

$54,468.89.

damages in the amount of

Ct-f'he FM LA entitles a wronged employee to an additional award of liquidated dnm ages

equal to the sum  of the am ount awarded for dnm ages and the interest on that amount.'' Dotson v.

Pfizers Inc., 558 F.3d 284, 302 (4th Cir. 2009) (citing 29 U.S.C. j 2617(a)(1)(A)(iii)). Such

damages are nonnally liawarded autom atically.'' 1d. Gllf however, the employer proves to the

satisfaction of the court that the violation of gthe FMLA) was in good faith and that the employer

had reasonable grounds for bélieving that the act or omission was not a violation, the court, in its

discretion, may choose not to award liquidated dnmages.'' Id. (citation and quotation marks

omitted). An employer Ethas a plain mld substantial burden to persuade the court that its faillzre

was in good faith and that it would be unfair to impose liquidated dnmages.'' 1d. (citation and

quotation marks omitted). While the court has the discretion to deny an award of liquidated

damages, such discretion should be exercised Sûconsistently with the strong presumption under the

statme in favor of doubling.'' Jackson v. Cit'y of Hot Sprincs, 751 F.3d 855, 866 (8th Cir. 2014)

(citation and quotation marks omittedl;see also Randolph v. Powercomm Constr.. Inc., 309

F.R.D. 349, 365 (D. Md. 2015) (emphasizing that Gtgdjouble damages are the norm, single damages

the exception').

Based on the jury's verdict, the cotu't is unable to find that Tread acted in good faith when

it violated the FM LA. W hile Tread argues that Russell genuinely believed that LaM onaca

resigned on April 1 1, 2014, before she requested FMLA leave, the juzy rejected this argument

when it found in favor of LaMonaca on her retaliation claim. In light of the jury's finding that

Tread intentionally retaliated against her for exercising her rights tmder the FMLA, and given the

strong presumption in favor of liquidated damages, the cottrt concludes that liquidated dnmages
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must be awarded in the instant case. See Hite v. Vermeer Mfc. Co., 446 F.3d 858, 869 (8th Cir.

2006) (Ctshowing good faith when ajury has determined intentional retaliation is a very high bar to

clear, if indeed it can be.''); see also Azban v. West Publ'c Co1m., 345 F.3d 390, 408 (6th Cir. 2003)

(holding that the district court abused its discretion in denying liquidated damages where the court

relied on the employer's nonretaliatory reason for its conduct, which the jury rejected by finding

intentional retaliation). Accordingly, the court will grant LaMonaca's motion for liquidated

dnmages in the nmount of $54,468.89.

1V. LaM onaca's M otion for Attornevs' Fees and Litiaation Costs

In addition to liquidated dnmages, LaM onaca seeks to recover her attolmeys' fees and

litigation costs. LaM onaca was represented by Paul Beers, a partner at the Roanoke 1aw firm of

Glerm Feldmarm Darby & Goodlatte tçsGlenn Feldmnnn'), and Emma Kozlowsld, an associate at

the firm .

A. Attornevs' Fees

An award of reasonable attorneys' fees and costs to a prevailing plaintiff is mandatory

under the FMLA. See 29 U.S.C. j 2617(a)(3). When a statute authorizes an award of at4orneys'

fees, the United States Cotu't of Appeals for the Foul'th Circuit has adopted the lodestar method of

determining reasonable fees. Brodziak v. Runvon, 145 F.3d 194, 196 (4th Cir. 1998). The

lodestar figure carries a. çlstrong presumption'' that it çûrepresents a reasonable attorney's fee.''

McAfee v. Boczar, 738 F.3d 81, 88 (4th Cir. 2013).

The lodestar figure is calculated by multiplying the number of hours expended by a

reasonable rate. Id. The Fourth Circuit has identified several factors that courts m ay consider in

determining this lodestar amount. See Barber v. Kimbrell's, Inc., 577 F.2d 216, 226 n.28 (4th

Cir. 1978) (adopting the factors identified in Jolmson v. Georgia Hiahway Express, Inc., 488 F.2d

Case 7:14-cv-00249-GEC   Document 124   Filed 01/21/16   Page 16 of 25   Pageid#: 3365



714, 717-19 (5th Cir. 1974:. These factors include: (1) the time and labor expended; (2) the

novelty and difficulty of the questions raised; (3) the skill required to properly perform the legal

services rendered; (4) the attorneys' opportunity costs in pressing the instant litigation; (5) the

customary fee for like work; (6) the attorneys' expectations at the outset of the litigation; (7) the

time limitations imposed by the client or circumstances', (8) the nmount in controversy and the

results obtained; (9) the experience, reputation, and ability of the attorney; (10) the undesirability

of the case within the legal community in which the suit arose; (1 1) the nature and length of the

professional relationship between attorney and client', and (12) atlorneys' fee awards in similar

cases. 1d.

' f in the amount of $259 542.00.1ln this case, LaM onaca seeks an award of attom eys ees ,

In response, Tread argues (1) that the hourly rates charged by LaMonaca's attorneys should be

reduced to more reasonable rates; and (2) that the number of hours billed.by the attomeys should

be reduced to account for block billing practices; vague time entries; and duplicative,

2um-easonable
, an.d unnecessary time expenditures.

1. Hourlv Rates

LaMonaca seeks compensation at the rate of $350.00 per hour for work performed by

Beers. She seeks compensation at the hourly rate of $200.00 work perfonned by Kozlowski. In

response, Tread argues that Beers' hourly rate should be reduced to $300.00 and that Kozlowski's

hourly rate should be reduced to $150.00.

! LaM onaca initially sought a total award of $260,862.00. However, in response to Tread's brief in
opposition to her motion, LaM onaca agreed that her attorneys' billing records should be reduced by 4.2 hours to
account for clerical errors contained in certain time entries.

2 The amount of fees requested by LaM onaca includes $2,1 12.00 for work performed by paralegals at
Glenn Feldman. Tread does not challenge the number of hours billed for the paralegals' work or the hourly rate
charged. Accordingly, the fees billed for the paralegal's work will be included in the total amount awarded to
LaM onaca.
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A party seeking a fee award must prove that the requested hourly rate is reasonable. See

M cAfee, 738 F.3d at 91. W hen determining a reasonable rate, the court should consider the

prevailing market rate in the relevant community, as well as the background and experience of the

individual attomeys involved. See Missolzri v. Jenkins, 491 U.S. 274, 285-86 (1989); Snell v.

McDaniel, 824 F,2d 1380, 1402 (4th Cir. 1987). The prevailing market rate can be established

through evidence of the attom eys' billing practices, comparison to fee awards in similar cases, and

affidavits reciting fees of cotmsel from the relevant community with similar qualifications. Spell,

824 F.2d at 1402.

After reviewing the affdavits submitted by the parties and fee awards in similar cases, the

court finds that an hourly rate of $325.00 is reasonable for the work performed by Beers, and that

an hourly rate of $175.00 is reasonable for the w'ork performed by Kozlowski. The court will

apply these rates when calculating the fee award in this case.

2. Num ber of H ours Expended

LaM onaca seeks attorneys' fees for nearly 900 hours billed by Beers and Kozlowski from

M ay 1, 2014 tllrough July 12, 2015, and for approximately 100 hours billed by Beers between July

13, 2015 andNovember à0, 2015.To support her request, LaMonaea has submitted billing charts

which list the timekeeper, a brief description of the work performed, the amotmt of time expended,

and the date on which the work was perfonued. Tread makes several objections to the ntlmber of

hours claimed by LaMonaca. The following objections will be sustained.

First, Tread argues that the attorneys' use of block billing from M ay 2014 through July 12,

2015 m akes it diffcult to accurately assess the amount of tim e spent on each task by the attorneys.

Block billing occlzrs when attorneys Etlumgpq tasks together in time entries rather than making such

entries task-by-task.'' M cAfee, 738 F.3d at 90. Although block billing is not prohibited, its use
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is tidisfavored by federal courts.'' Lusk v. Virginia Panel Corp., 96 F. Supp. 3d 573, 582 (W .D.

Va. 2015). When confronted with block billing or other forms of inadequate doctunentation,

Stcourts often reduce the fee award by a ixed percentage, striking a balance between the lack of

specificity block billing presents and the unfairness of denying an otherwise-properly-granted fee

award altogether.'' Elderberrv of W eber Citys LLC v. Livina Centers-southeask Inc., N o.

6:12-CV-00052, 2014 U.S. Dist. LEXIS 110492, at * 11 (W .D. Va. Aug. 11, 2014); see also Lusk,

96 F. Supp. 3d at 583 (reducing total fee award by a fixed percentage to account for counsel's use

of block billing).

It is undisputed that LaM onaca's attorneys engaged in block billing on multiple occasions

between M ay 1, 20 14 and July 12, 2015. In an effort to remedy this deficiency, counsel went

back after trial and attempted to add good faith estimates of the breakdown of holzrs expended on

discrete tasks during a single day. As other courts have recognized, however, Gsit is nigh onto

impossible to reconstmct old billing entries acctlrately.'' McAfee, 906 F. Supp. 2d 484, 500 (E.D.

Va. 2012), vacated in part on other crounds, 738 F.3d 81 (4th Cir. 2013). Estimates of the sol't

made by cotmsel, while attempted in good faith, Stare acmally little more than guesses when made

for entries logged long in the past.'' Id, Accordingly, to account for this inadequate

documentation, the court finds it appropriate to reduce the nmount of fees awarded for work

performed from M ay 1, 2014 to July 12, 2015.

ln addition to block billing, another disfavored billing practice is the use of excessively

vague time descriptions. Such descriptions (Ginhibit the court's reasonableness review'' and also

çjustify a percentage reduction in the fee awarded.'' Ashley 11 of Charleston. LLC v. PCS

Nitroaen, Inc., No. 2015 U.S. Dist. LEXIS 95355, at * (D. S.C. July 21, 2015) (citing cases).
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The court agrees with Tread that a large portion of plaintiff's counsel's time entries from

M ay 1, 2014 through July 12, 2015 are excessively vague and inadequately describe the tasks

performed by counsel. Examples of such entries include entries for ççresearch,'' Sldocument

review,'' ttwork on discovery,'' and çstrial preparation.'' Because these and other vague entries

preclude the court and Tread from m aking an adequate assessment of the reasonableness of the

time expended by LaM onaca's attorneys, the court fnds it appropriate to further reduce the

amount of attorneys' fees awarded for work performed from M ay 1, 2014 to July 12, 2015.

The court will also sustain Tread's objection to LaMonaca's requests for fees associated

with the performance of certain tasks that were urmecessarily performed by her attonwys. For

instance, LaMonaca's counsel billed for several hours of time spent researching and drafting a

motion to quash subpoenas duces tecum, which were issued to her cell phone provider by Tread.

The motion was improperly filed in this district, rather than in the district in which compliance

with the subpoenas was required. See Fed. R. Civ. P. 45(d)(3). Counsel ultimately elected to

withdraw the motion and spent several additional hours drafting a motion to that effect. Under

these circumstances, the court finds it unreasonable to expect Tread to pay the fees associated with

researching, drafting, and withdrawing the motion to quash.

Similarly, the court notes that LaM onaca's counsel billed over $5,000.00 for time spent

responding to Tread's motion to compel and related motion for status conference, which were filed

after LaMonaca objected to the production of certain documents requested in discovery. Tread

eventually withdrew the m otion to compel after LaMbnaca agreed to provide the requested

documents. Because Tread's motions may not have been necessary but for LaM onaca's initial

challenges to the production of the requested documents, the coul't finds it inappropriate to award

the fees incurred in responding to Tread's m otions.
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Tread also cites to a number of instances in which LaM onaca seeks to be awarded fees for

drafting documents that were never produced or filed during the course of the litigation. For

instance, LaM onaca's counsel billed for drafting a privilege log, even though it is undisputed that a

privilege 1og was never produced in the instant case. Sim ilarly, LaM onaca's counsel spent 5.2

hours, at a cost of $1,130.00, drafting a motion to compel that was never filed. The court agrees

with Tread that it should n0t be responsible for paying for work that was ultimately found to be

klllllecessary to the prosecution Of her case.

Finally, the court will sustain Tread's objection to an award of fees for clerical tasks

perfonned by Kozlowski. Sûlclourts in this circuit have determined that because purely clerical

tasks are ordinarily part of a 1aw oftice's overhead, (which is covered in the hourly rate), they

should not be compensated for at a11.'' Two M en & a Truck/lnt'l. Inc. v. A M over. Inc., No.

2:14CV248, 2015 U.S. Dist. LEXIS 45473, at * 19 (E.D. Va. Apr. 7, 2015) (citing cases); see also

Jenldns, 491 U.S. at 288 n. 10 (noting that ûçpurely clerical or secretarial tasks should not be billed

at a paralegal rate, regardless of who performs them''). Examples of clerical tasks include: filing

documents with the court, issuing sllmmonses, scnnning and mailing documents, reviewing files

for information, printing pleadings, organizing documents, creating notebooks or files, assembling

binders, em ailing documents, and maldng logistical telephone calls. Twn M en & a Truclc/lnt'l,

Inc., 20 15 U.S. Dist. LEXIS 45473, at * 19 (citing cases).

Here, the billing records submitted by LaM onaca include a number of entries for clerical

tasks perform ed by Kozlowski. Such tasks include prepming notebooks, organizing files,

ttpulling'' docum ents, scheduling depositions, and m aking other telephone calls. These types of

clerical tasks, billed at the hourly rate of an associate,justify a further reduction in the fee awarded

to LaM onaca.
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For the reasons stated, the court is unable to find that each and every hour billed by

' f M ay 2014 to July 12 2015 was reasonable. 3 In suchLaM onaca s attorneys rom 
,

circumstances, Stcourts must exercise sotmd judgment based on knowledge of the case and

litigation experience to reduce the nlzmber of hotlrs by an appropriate percentage.'' In re

Outsidewall Tire Litig., 52 F. Supp. 3d 777, 789 (E.D. Va. 2014) (collecting cases). Based on the

court's review of the records submitted by LaM onaca and its knowledge of the case and others like

it, the court finds it appropriate to reduce the number of hours billed by Beers from M ay 1, 2014 to

July 12, 2015 by 15 percent, and the number of holzrs billed by Kozlowski during the same time

4period by 20 percent
.

3. Total Fee Award

For the reasons set forth above, the court will reduce the total number of hours billed by

Beers to 348.76, and it will reduce the total number of hours billed by Kozlowski to 480.64.

These hours and those expended by the finn's paralegals, when combined with the applicable

hourly rates, produce a lodestar of $199,571.00. Given the degree of success achieved by

LaMonaca, the court finds that no further adjustment of the lodestar is warranted in the instant

case. Accordingly, the court will award LaM onaca attorneys' fees in the amount of $199,571.00.

B. Litiaation Costs

LaM onaca also seeks to recover litigation costs in the nmotmt of $11,352.76. Tread has

filed a number of objections to the requested costs. The following objections will be sustained.

3 Beers' supplemental billing records from July 13, 2015 to November 30, 2015 do not suffer from the
deficiencies outlined above. Accordingly, there will be no reduction in the hours billed during that time period.

4 To the extent Tread also argues that LaM onaca's counsel spent an excessive am ount of time
answering discovery requests, researching and drafting LaM onaca's brief in opposition to Tread's summary
judgment motion, and preparing for trial, Tread's objection is overruled, as is Tread's objection to the use of two
attorneys to prosecute LaM onaca's claims.
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The court will sustain Tread's objection to the consultation fees paid to Dr. Nina Sweeney

and Dr. M aurice Fisher. LaM onaca seeks to recover $900.00 in consultation and trial appearance

fees paid to Dr. Sweeney. Prior to trial, the court nzled that Dr. Sweeney could only testify as a

fact witness. Consequently, the court agrees with Tread that LaM onaca is not entitled to recover

the $900.00 paid for Dr. Sweeney's time. See Alexander v. W atson, 128 F.2d 627, 630 (4th Cir.

1942) (ltExcept in the case of expert witnesses, we know of no authority which would justify an

allowance to witnesses in excess of ordinary witness fees, however valuable their testimony may

have been to the parties calling them to testify.''). Similarly, because Dr. Fisher was not utilized

as an expert in this case, the court declines to award the $ 1 10.00 consultation fee charged for his

tim e.

The court will also sustain Tread's objection to the witness and mileage fees paid to Dr.

Fisher and Tonya Gilson. Since LaM onaca ultimately elected not to call these individuals as

witnesses at trial, the court agrees with Tread that it should not be taxed the costs associated with

their appearances. To the extent Tread also seeks to recover mileage fees paid to Caroline

Stainback on three occasions, Tread's objection is sustained. Neither Tread, nor the court, is

aware of who Stainback is. Accordingly, Tread will not be required to pay Stainback's mileage

fees.

TO the extent Tread objects to Other costs, such as those billed for computerized legal

research, on the basis that such costs are not recoverable under 28 U.S.C. j 1920, Tread's

objections are overnlled. (ç-l-he recovery of costs is not limited to those under 28 U.S.C. j 1920

where attorneys' fees are expressly authorized by statute.'' Redd v. Empowennent Clinical &

Consulting Servs., LLC, 2015 U.S. Dist. LEXIS 87254, at *4 n.2 (E.D. Va. July 6, 2015)

23
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(awarding fees and costs in a case under the FMLA and Title VIl of the Civil Rights Act of 1964).

As relevant here, the FMLA specifically provides that the court Sçshall, in addition to anyjudgment

awarded to the plaintiff, allow a reasonable attorney's fee (andq other costs of the action to be paid

by the defendant.'' 29 U.S.C. j 2617(a)(3). ln cases involving similaz statutory provisions,

courts have held that Gscharges for . . . online research m ay properly be included in a fee award.''

Azbor Hill Concerned Citizens Neighborhood Ass'n v. County of Albany, 369 F.3d 91, 98 (2d Cir.

2004),* see also N.C. Richt to Life PAC v. Leake, 939 F. Supp. 2d 526, 530 (E.D.N.C. 2013)

(finding, based on existing decisions in the Fourth Circuit involving fee-shifting provisions, that

the prevailing plaintiffs in an action under 42 U.S.C. j 1983 were entitled to the full amount of

computerized research costs claimed) (E.D.N.C. 2013); W olfe v. Green, No. 2:08-01023, 2010

U.S. Dist. LEXIS 102623, at #42 (S.D. W .Va. Sept. 24, 2010) (noting that Cçother circuits generally

permit the recovery of expenses for online legal research through fee-shifting statutesb') (collecting

cases). Accordingly, Tread's objection in this regard will be overruled.

In accordance with the foregoing rulings, the court will award LaM onaca litigation costs in

the nmount of $10,188.69. The court finds such costs to be reasonable and recoverable under the

FMLA. See. e.c., Lusk, 96 F. Supp. 3d at 583 (awarding costs in the nmount of $9,602.04 to a

plaintiff who prevailed on a single FMLA claim).

Conclusion

For the reasons stated, Tread's motion forjudgment as a matter of law or, in the alternative,

a new trial will be denied; LaM onaca's request for liquidated damages will be granted; and

LaMonaca's motion for attorneys' fees and costs will be granted in pal't and denied in part.

24
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LaM onaca will be awarded liquidated dnmages in the amount of $54,468.89, and attorneys' fees

and litigation costs in the nmount of $209,759.69.

The Clerk is directed to send certified copies of this memorandum opinion and the

accompanying order to all counsel of record.

l/b/day of Jarmars 2016
.ENTER: This

/

Chief Urlited States District Judge
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