
 



Current State of Noncompete law 
in Virginia 

Virginia has joined the growing list of states that have passed 
legislation prohibiting employers from enforcing noncompete 

agreements against low-wage employees. 
 



 
Virginia Code § 40.1-28.7:8 

After July 1, 2020, no employer shall enter into, enforce, or 
threaten to enforce a covenant not to compete with any low-wage 

employee. 
 



What the statute prohibits: 
• Any agreement that “restrains, prohibits, or otherwise restricts an 

individual’s ability, following the termination of the individual’s employment, 
to compete with his former employer.”  

• Has the potential to affect noncompete provisions in employment 
agreements, standalone restrictive covenants, and separation 
agreements. 



What the statute does not prohibit: 
• Confidentiality agreements 
• Nondisclosure agreements 

 
“Nothing in this section shall serve to limit the creation or application of nondisclosure 
agreements intended to prohibit the taking, misappropriating, threating to 
misappropriate, or sharing of certain information, including trade secrets, as defined in § 
59.1-336, and proprietary or confidential information.”  Va. Code Ann. § 40.1-28.7:8(C). 



What the statute might prohibit: 
• Nonsolicitation agreements  

• A covenant not to compete “shall not restrict an employee from providing a 
service to a customer or client of the employer if the employee does not 
initiate contact with or solicit the customer or client.” (emphasis added). 

• This could be interpreted to mean that noncompete agreements may prevent 
employees from soliciting the employer’s clients. 

• A narrowly-tailored nonsolicitation provision may still be enforceable if it is 
written in a manner that does not prohibit an employee from accepting 
unsolicited business from former customers.  

• Other restrictive covenants (forfeiture-for-competition provisions, for example) 



What is a “low-wage employee”? 
• “Low-wage” is a misnomer—it’s actually average wage, and includes 

roughly ½ of Virginia employees. 
• Anyone who receives less than the average weekly wage per the Virginia 

Employment Commission. 
• Threshold is currently approximately $59,124/year (or around 

$1,137/week) but is updated quarterly and thus is subject to change. 



What is a “low-wage employee”? 
• Includes: 

• Interns, students, apprentices, or trainees employed, with or without  
pay, at a trade or occupation in order to gain work or educational 
experience. 

• Independent contractors compensated hourly at a rate less than the 
median hourly wage for the Commonwealth for all occupations as 
reported, for the preceding year, by the Bureau of Labor Statistics of 
the U.S. Department of Labor (currently $20.30/hour or $56,740/year). 

 

• Does not include: 
• Employees whose earnings are derived, “in whole or in predominant 

part,” from sales commissions, incentives, or bonuses paid by the 
employer. 



Penalties for Violating the Law 
• A low-wage employee may sue an employer for violating or attempting to 

violate the law and may receive “all appropriate relief,” which may include: 
• An injunction against the employer; 
• Liquidated damages; 
• Lost compensation; and 
• Reasonable attorney’s fees and costs, including fees for expert 

witnesses. 
 



Statute of Limitations 
• A low-wage employee has a two-year statute of limitations, which begins 

running from the latter of: 
• The date the covenant not to compete was signed; 
• The date the low-wage employee learns of the covenant not to 

compete; 
• The date the employment relationship is terminated; or  
• The date the employer takes any step to enforce the covenant not to 

compete. 
 



Other Provisions of Note 
• New law includes an anti-retaliation provision. 

• “No employer may discharge, threaten, or otherwise discriminate or 
retaliate against a low-wage employee for bringing a civil action 
pursuant to this section.” 

• Employers are required to post a copy or summary of this new section of 
the law in the same location where other notices required by law are 
posted. 

• DOLI can impose a civil penalty of $10,000 for each violation. 
 



Guidance for Employers 
• New law has not been put to the test. 
• Noncompete agreements for employees other than “low-wage 

employees,” are enforceable if the employer can show that they are: 
• Narrowly drafted to protect a legitimate business interest; 
• Not unduly burdensome on the employee’s ability to earn a living; and  
• Not against public policy.  

• Take action 
• Review form noncompete agreements (and other restrictive covenants) to 

ensure compliance. 
• Post the required notice. 

 



Will Congress Pass a  
National Noncompete Law? 

Todd Leeson 
Gentry Locke Attorneys 



Biden Plan for Strengthening Worker Organizing, 
Collective Bargaining and Unions (2020 campaign) 



Let’s Go Back in Time . . . .  



“It's one thing for 
a high paid exec 
to be prohibited 
from working at 
a competitor. 
But Jimmy Johns 
actually imposes 
non compete 
clauses on its low-
wage workers. ” 



“Jimmy John's Non-Compete Agreements Are Utterly Psychotic” 



The Illinois-based sandwich chain has agreed to stop including 
noncompete agreements in its hiring documents, a practice that was 
deemed “unlawful” by the New York attorney general’s office.  

The announcement follows an investigation by that office into 
Jimmy John’s use of noncompete agreements with franchisees in 
New York, which began in December 2014. The agreements had 
barred departing employees from taking jobs with competitors of 
Jimmy John’s for two years after leaving the company and from 
working within two miles of a Jimmy John’s store that made more 
than 10 percent of its revenue from sandwiches. 

 

Jimmy John’s Drops Noncompete Clauses Following Settlement 
June 22, 2016  Sarah Whitten  CNBC 

“ 

” 



Obama/Biden “Call to Action” Oct. 26, 2016 



At least 8 States Have Recently Enacted Noncompete Laws 
(MA, ME, MD, NE, OR, RI, VA, WA) 



Sen. Warren’s “Workforce Mobility Act” Apr. 2018 



Sen. Rubio’s “Freedom to Compete Act” (2019) 



Updated, Bipartisan WMA introduced 2019 



Parallels to Federal Defend Trade Secrets Act of 2016? 



Does Federal Trade Commission Have 
Authority to Ban Noncompetes? 



So, What Should We Expect in Next 2 Years? 



Todd A. Leeson 
Office: 540.983.9437 

Mobile: 540.815.8033 
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What Kind Of Law Will We Get? 
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• Virginia seeks to protect “low wage workers” 
• “No employer shall enter into, enforce, or threaten to enforce a covenant 

not to compete with any low-wage employee.” 
• Moving target because tie is to the average weekly wage per the 

Virginia Employment Commission (updated quarterly). 
• Does not include employees whose earnings are derived from sales 

commissions, incentives, or bonuses paid by the employer. 
• Drafting and business operations implications 

• A “covenant not to compete” shall not restrict an employee from providing 
a service to a customer or client of the employer if the employee does not 
initiate contact with or solicit the customer or client. 

• Note: This language appears in the definition section! 
• A narrowly-tailored non-solicit could work… 

Jackson Lewis P.C.   30 

Will it be like Virginia’s “Low Wage Worker” Law? 



• Broad prohibition language  
• Declares all “noncompete [provisions] that restrict[] the ability of an employee to enter into 

employment with a new employer or to become self-employed in the same or similar 
business or trade” as “null and void as being against the public policy of the State.” 

• But… only limited application 
• Applies only “to an employment contract or a similar document or agreement 

concerning an employee who earns equal or less than […]$15.00 per hour; or […] 
$31,200 annually[.]” 

• This is exactly the minimum wage proposed by the Biden administration in their 
campaign materials and in the latest pandemic stimulus bill 
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Or Will it be like Maryland’s “Low Wage Worker” Law? 



• Business & Professions Code § 16600 prohibits post-employment non-
compete or non-solicitation agreements 

• Edwards v. Arthur Anderson, CA Supreme Court (2008)  
• No End-Runs: “Narrow restraint” theory rejected 

• Employers who use even narrowly drawn non-compete agreements as leverage against 
employees could face tort exposure for intentional interference with prospective economic 
advantage 

• Exceptions for: 
• Sale of Business 
• Trade Secrets 
• During employment 
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Or Maybe California? 



• DC’s Ban On Non-Compete Agreements Amendment Act Of 
2020 

• District of Columbia Council passed unanimously and Mayor opposed but 
signed.  

• The Act can be read to generally prohibit the use of non-compete 
provisions in employment agreements and workplace policies, including a 
broader set of restrictive covenants than those employers may think of as 
“classic” non-competition agreements.  

• States generally that employers may not require or request that their 
employees refrain from  

• “(1) [b]eing employed by another person;  
• (2) [p]erforming work or providing services for pay for another person; or  
• (3) [o]perating the[ir] own business.”  

Or will it be like the District of Columbia? 
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• Although the bill states that employers remain able to protect their confidential, 
proprietary, or sensitive information (including client lists, customer lists, and trade 
secrets), it does not explicitly carve out non-solicitation provisions.  

• Critically, the bill seemingly not only prohibits non-competition and non-solicitation 
provisions that apply after employees leave an employer, but also prohibits such 
provisions — or even policies — preventing employees from competing while 
still employed. 

• The ban on non-competes in the Act will apply to all employers in the District and 
nearly any employee working in the District regardless of how much they are 
earning, except lay members or religious organizations, well-compensated 
doctors, and casual babysitters.  

• The Act also prohibits employers from retaliating (or threatening to retaliate) 
against employees for refusing to agree to a non-compete provision or other 
similar conduct. 

 

Or will it be like the District of Columbia? (cont.) 
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Options for Fighting Unfair Competition 
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• To have a valid, enforceable non-competition agreement, the employer 
must have a “protectable interest.” 

• This includes: 
• Good will 
• Customer relationships 
• Confidential Business information to which the employee has access 

• You must seek to protect something more than solely the desire to limit 
competition! 

• Most commonly, you must show that the employee was privy to 
sensitive information or secrets that, if used against the employer within 
a close time and/or geographic proximity, would be detrimental to the 
employer’s legitimate business interests.  

What Makes You Special? 
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• Nondisclosure, confidentiality, no-raiding agreements 
• Fiduciary duties of officers 
• Common law duties of employee 
• Misappropriation of trade secret claims 
• Defend Trade Secrets Act (May 2016) 
• Inevitable disclosure doctrine 
• Tortious interference with business relationships 
• Tortious interference with prospective business relations 
• Virginia Business Conspiracy Statute  
• Computer Fraud and Abuse Act 
• Lanham Act 
• Economic Espionage Act 
• Bad acts (unclean hands) 

 

Options for Fighting Unfair Competition 
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Where to Start? 
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In addition to employees, products, supplies, buildings, and 
equipment, your business assets likely include: 
• Intellectual property 
• Business processes and know-how, procedures 
• Relationships with customers 
• Customer history, pricing, employee preferences 
• Relationships with suppliers and vendors 
• Marketing, pricing, and product plans 
• Plans for business expansion 

DTSA? What Are Assets And Why Protect Them? 
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What Do PCI and Data Theft/Loss Cost  Employers? 

“Next to knowing all about your own business, the 
best thing to know about is the other fellow’s 
business.”  

- John D. Rockefeller 
 
Findings suggest losses of proprietary information and intellectual property exceed 

$59,000,000,000 annually. 



• A trade secret means “all forms and types of financial, business, scientific, 
technical, economic, or engineering information, including patterns, plans, 
compilations, program devices, formulas, designs, prototypes, methods, 
techniques, processes, procedures, programs, or codes, whether tangible or 
intangible, and whether or how stored, compiled, or memorialized physically, 
electronically, graphically, photographically, or in writing, if – 

a. the owner thereof has taken reasonable measures to keep such information 
secret; and 
b. the information derives independent economic value, actual or potential, from not 
being generally known to, and not being readily ascertainable through proper 
means by, another person who can obtain economic value from the disclosure or 
use of the information.   

18 U.S.C. § 1839. 

What is a Trade Secret?  
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• To qualify as a protectable interest, the information must actually 
be confidential. 

• Is it known outside the employer’s business? 
• How many employees know it? 
• What measures are taken to protect it from disclosure? 
• Does it have value to competitors? To you? 
• How easily can the information be duplicated by others? 

 

Protectable Confidential Information (“PCI”) 
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• NDAs/Restrictive Covenants (Non-Competes) 
• Employment Agreement Disincentives 
• Codes of Conduct  
• Computer Use and PCI Access/Handling Codes  
• Technology 

• Hardware modification, multi-tiered access authority, and monitoring 

• Legal Action 
 

Prevention Options for Loss of PCI & Trade Secrets 
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• Not exclusive:  The DTSA is not an exclusive remedy. Employers can choose to proceed in 
federal court under the DTSA or in state court under the state trade secrets law.  Significantly, 
employers may choose to bring the case in federal court under the DTSA and bring claims (in 
the same federal court action) under state trade secret law, contract law (such as breach of a 
non-competition agreement), or related state law torts (such as intentional interference with 
the employer’s contracts with other employees or its customers). 

• Inevitable Disclosure Doctrine:  The DTSA does not recognize. 
• Take inventory:  Employers should ensure their agreements with employees, contractors, 

and consultants comply with the DTSA’s notice requirements.  
• Do your agreements and policies have accurate and understandable description of the 

trade secrets and confidential information accessed by 
employees/contractors/consultants? 

• Are your safeguards adequate in the current digital environment of laptops, smartphones, 
portable “flash” or USB drives, and off-site electronic access for commuters and frequent 
travelers (whether via access to your network remotely or through workers’ use of cloud 
storage and work-sharing services)?   

 

Defend Trade Secrets Act 
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• Computer Fraud and Abuse Act, 18 U.S.C. §1030  (“CFAA”) 
• Virginia Uniform Trade Secrets Act, Va. Code Ann. § 59.1-336.  
• Common-law conversion/detinue: 

• (1) the ownership or right to possession of property at the time of conversion, (2) the 
wrongful exercise of dominion or control by the defendant over the plaintiff’s property, thus 
depriving the plaintiff of possession.  Fax Connection, Inc. v. Chevy Chase Bank, F.S.B., 
73 Va. Cir. 263 (2007). 

• Unjust enrichment: 
• (1) Benefit conferred on the defendant, (2) with reasonable expectation of payment, (3) 

defendant knew or should have known of both the benefit conferred and (4) expectation of 
payment, allowing the defendant to accept or retain the benefit without paying for its value 
would be inequitable.  Ruloff v. Precon Dev. Corp., 99 Va. Cir. 441, 446 (2018). 

 

Legal Action 
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• Breach of Fiduciary or Contractual Duty of Loyalty: 
• High level management employee who is granted access to 

highly restricted areas of employer’s computer network, trade 
secrets and confidential information: 

• “This duty imposes restrictions upon the employee, chief among which 
is the duty not to compete with one’s employer during the course of 
employment.  Encompassed in the employee’s duty to not compete is 
the prohibition against solicitation of clients from the employee.”  
Integrity Auto Specialists, Inc. v. Meyer, 83 Va. Cir. 119, 126 (2018).   

• Breach of contract - NDA 
• Tortious interference 
• Negligent interference 

 
 

 

 

Legal Action 
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Thank you. 
Matthew.Nieman@jacksonlewis.com  

(703) 483-8331 
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