
By Kelly Caplan

Paramedics who failed to thor-
oughly read a man’s advance di-
rective have immunity from the 
wrongful death suit filed by his sis-
ter, the Supreme Court of Virginia 
has ruled, upholding a decision from 
Smyth County.

The trial court found the para-
medics were “clearly negligent, and 
probably grossly negligent” but they 
had absolute immunity from liabili-
ty under Virginia’s Good Samaritan 
statute. They rendered emergency 
care in good faith and were not com-
pensated for the care they provided 
within the meaning of the statute, 
and there was no evidence they had 
“bad intent or dishonest motives” in 
their failure to treat the man or that 
they bore him any ill will.

“Thus, while it is undisputed that 
the Paramedics committed a grave 
mistake in failing to evaluate the 
Advance Directive more thoroughly, 
that mistake, without more, cannot 
rise to the level of bad faith,” Justice 
Cleo E. Powell wrote for the court. 

The decision is Stoots v. Marion 
Life Saving Crew, Inc., et al. (VLW 
021-6-082).

Advance directive
Marion Life Saving Crew, or 

MLSC, is a nonprofit emergency 
medical response agency with a sin-
gle salaried employee and a group 
of volunteers. It provides organized 
lifesaving and first aid services for 
Smyth County.

Volunteers can get paid under a 
membership incentive program, or 
MIP, after they work three volun-
teer shifts each month; a monthly 
time sheet is marked with which 
shifts are paid and which are vol-
unteer. 

After 43-year-old Calvin Stoots 
had difficulty breathing and became 
unresponsive, his sister, Rebecca 
Ann Stoots called 911. She believed 
Calvin was suffering from ketoaci-
dosis associated with his diabetes. 
Paramedics James Thompson and 
Zachary Powell responded, and con-
cluded Calvin was still breathing 
with a normal resting heart rate.

Rebecca asked the paramedics 
to take Calvin to the hospital and 
gave them an advance directive for 
health care, which named her as 
Calvin’s medical agent.

According to the opinion, Thomp-
son “looked briefly” at the directive 
“and concluded that Calvin was 
‘DNR,’ meaning that he did not 
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■ PARAMEDICS on PAGE 11

By peter Vieth

Despite pressure for reform in both the state Capitol 
and a federal courtroom, Virginia’s steadily rising medical 
malpractice cap remains unaltered.

A proposal to create an exception for cases of severe inju-
ry foundered Feb. 7 when veteran state legislators refused 
to renege on a 2011 agreement to leave the cap in place 
until 2030, and a constitutional challenge in Harrisonburg 
federal court was rendered moot when a medical malprac-
tice lawsuit was settled in January.

The Virginia cap on recovery in medical malpractice ac-
tions increases $50,000 each year, based on the date of the 
alleged act of malpractice. The current cap is $2.5 million. 
The schedule of increases tops out at $3 million in 2031.

The cap schedule is the product of two years of negotia-
tion among doctors, hospitals and plaintiffs’ lawyers. The 
General Assembly overrode a governor’s veto to enact the 
incremental cap in 2011.

Virginia is among 33 states, Guam, Puerto Rico and the 
U.S. Virgin Islands that have some form of limitation on 
the amount a plaintiff can pocket in a medical liability 
case, according to the National Conference of State Leg-
islatures. Sixteen states and the District of Columbia lack 
any damage award limits or caps. Connecticut and Minne-
sota allow for court review of damage awards, but do not 
specify a specific limit or cap, a recent NCSL report said.

Legislative pact endures
Despite the decade-old truce among the major players 

in the tort reform arena, Sen. Bill Stanley, R-Moneta, has 
sought for two years to remove or weaken the absolute 
ceiling on malpractice recoveries. His efforts were encour-
aged by attorney Joe Cammarata of Chaikin, Sherman, 
Cammarata & Siegel, who saw a $35.6 million jury verdict 
slashed to $2.2 million in 2019.

The net award after the reduction was less than 10% 

Virginia medical malpractice cap endures

Medical staff who treated suicidal 
patient have qualified immunity

 ■ MALPRACTICE on PAGE 10

By Kelly Caplan

The medical professionals who medicated a suicidal pa-
tient in order to collect blood and urine samples for analysis 
were entitled to qualified immunity because a reasonable 
medical professional would not have understood that his or 
her conduct was unlawful under these circumstances, the 
4th U.S. Circuit Court of Appeals has held.

The doctors and nurses “did not violate clearly estab-
lished law under the second prong of the qualified immu-
nity analysis when, in response to Doe’s emergency-custody 
admittance … after a suicide attempt, they administered 
psychotropic medications and sedatives in order to provide 
her basic medical care against her will.”

The unpublished per curiam decision is Doe v. Syverud 
(VLW 022-2-055). Judges Paul V. Niemeyer, Steven Agee 
and Albert Diaz sat on the panel.

Background 
In 2018, Jane Doe attempted suicide. When she was dis-

covered, law enforcement contacted the Charlottesville Al-
bemarle Rescue Squad to take her to the University of Vir-
ginia Medical Center, or UVMC, for treatment “pursuant to 
a paperless custody order.”

When Doe objected to nurse Adam Carter’s attempt to col-
lect urine and blood samples, Carter told her the emergen-
cy custody order “authorized the taking of samples and the 
provision of medications even if she objected.”

According to the opinion, due to her “strenuous objections 
to blood work and the urine sample,” Carter gave her a se-
ries of injections — including a psychotropic drug and a 
sedative — at the direction of Drs. Scott A. Syverud and 
Kathleen Root. Doe was restrained while an unnamed 

 ■ IMMUNITY on PAGE 10
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How health systems are addressing pandemic burnout

By lanCe traweeK &  
natalie Chandler

Bridgetower Media newswire

When the COVID-19 pandem-
ic reached New Orleans in March 
2020, it was all-hands-on-deck for 
Calli Catalanotto, a nursing man-
ager at East Jefferson General 
Hospital. Her unit was deemed the 
inpatient telemetry COVID unit 
and quickly flipped to care for pa-
tients filling the emergency room.

As her staff volunteered to pick 
up extra shifts, the days were long 
and hard — “the kind of hard that 
weighs on your heart forever,” she 
said. To regain a sense of purpose, 
they began writing spiritual condo-
lence cards to families whose loved 
ones didn’t survive.

“We could read study after study 
on burnout, but nothing ever pre-
pares you for it when it hits your 
unit or even yourself,” Catalanotto 
said. “The staff has been monetari-
ly compensated since the pandemic 
to pick up extra shifts. And while 
that compensation can be very con-
vincing and has even helped fill 
gaps in schedules, I also encourage 
them to take breaks when neces-
sary or to utilize (paid time off) for 
extended time off to mentally re-
group and recharge.”

Burnout among health care pro-
viders, a nationwide issue even 
before the pandemic, has pushed 
them to the breaking point since. 
MedScape’s 2021 Physician Burn-
out Report found that nearly 80% 
of physicians said they felt mental-
ly and emotionally fatigued prior 
to COVID-19, but one in five said 
their burnout emerged only last 
year. Turnover rates among nurses 
have been highest at hospitals in 
the Southeast, according to Beck-
er’s Hospital Review — nearly 25% 
in 2020, a 7.2% increase from 2019.

Over the past year, health care 
systems have taken steps to help 
employees cope and keep them 
from leaving the profession.

LCMC Health, which manages 
EJGH, New Orleans East Hospi-

tal, West Jefferson Medical Center, 
University Medical Center, Touro 
and Children’s Hospital, started 
emotional debriefings in medical 
units, hired a coordinator for a new 
wellbeing program, established 
system-wide wellness committees 
and launched a virtual “Be Well 
Center.” The website promotes the 
health care system’s Employee As-

sistance Program and its services 
to help with psychological and fi-
nancial needs, child care and elder 
care, fitness and more.

“To me, burnout is caused by a 
loss of connection to our patients, 
given that we have to mask and 
wear gowns and glove up and have 
to limit vistors; and it’s a loss of 
connection to the team as gath-
erings and social functions were 
lost,” said Dr. Jay Kaplan, LCMC’s 
medical director for care transfor-
mation. “It’s a loss of connection to 
ourselves and our families, as in, I 
go home and immediately take off 
my scrubs and take a shower. Some 
people even lived separately from 
their families. In a deeper sense, 
it’s a loss of connection to a sense 
of purpose. Our focus is on re-es-
tablishing that sense of connection 
to self, to patients, to team and to 
purpose.”

Hannah Stiller began working in 
January as LCMC’s wellbeing pro-
gram coordinator. She leads a Peer 
Allies Program that launched in 
October at Children’s Hospital and 
plans to expand it to the system’s 
other facilities next year. It trains 
staff on psychological first aid and 
stress management to provide con-
fidential support to colleagues who 
may have had a patient death, ex-
perienced a medical error or be in-

volved in litigation, in addition to 
other issues.

“It’s not that our people can’t 
handle the amount of things being 
thrown at them; it’s that there is a 
higher amount of resilience we are 
asking for that they are not able to 
give,” Stiller said. “We are trying to 
realign the amount of resilience we 
are asking and the amount of resil-

ience they can give.”
At Ochsner Health, “decompres-

sion zones” have been set up to 
give staff a place to unwind before 
or after shifts. There’s a COVID-19 
crisis support hotline open 24/7 
for employees, virtual mindfulness 
sessions and webinars on topics re-
lated to personal and professional 
well-being, such as resiliency, nu-
trition, post-traumatic growth and 
other areas.

Dr. Nigel Girgrah, Ochsner’s 
chief wellness officer, said the sys-
tem is seeing more health care pro-
fessionals depart the industry or 
leave full-time positions for agency 
and travel opportunities. Sign-on 
bonuses, competitive pay and ben-
efits and well-being resources are 
all pieces of retention and recruit-
ment, but the workforce issue isn’t 
solved simply by dollars, he said.

“We’ve been through four surg-
es and are preparing for a poten-
tial fifth surge and people are ex-
hausted,” Girgrah said in early 
December. “Two years ago, we saw 
what was happening in Wuhan but 
didn’t ever imagine that it would 
change the world as we knew it. 
Last December, we were full of 
hope when we had a safe and effec-
tive vaccine. It’s been very difficult 
for health care workers because 
the continued loss of life feels pre-

ventable. Even the most seasoned 
professionals have ‘hit the wall’ at 
some point.”

Girgrah said programs, therapy 
and decompression stations are 
important, but so is recognizing 
the strength of vulnerability.

“I commend our leaders for shar-
ing their own journeys and ac-
knowledging the trauma that we 

are experiencing together. This is 
happening at systemwide events 
but also in one-on-one meetings 
and staff huddles,” Girgrah said. 
“It’s OK to not be OK. Creating a 
safe place to express that senti-
ment has created better commu-
nication to recognize and help ad-
dress burnout before it becomes a 
bigger issue.”

While LCMC has received recog-
nition from the American Medical 
Association for its efforts, system 
leaders say there is more that can 
be done

“The absence of burnout does not 
necessarily mean you feel fulfilled, 
and we want our staff to feel ful-
filled,” Kaplan said.

Beyond being financially com-
pensated for their sacrifices, em-
ployees want to feel “truly valued 
by their employer,” Catalanotto 
said.

“Want to know what would retain 
your staff and make them happy? 
Ask them directly,” she said. “They 
want meaningful interaction with 
those sitting at the table making 
the important decisions that affect 
them. They want to genuinely feel 
appreciated by their administra-
tion. In-person check-ins, person-
alized conversations, tailored edu-
cation and thoughtful gifts or food 
are just a few examples.”

“Last December, we were full of hope when we had a safe and effective vaccine. It’s been 
very difficult for health care workers because the continued loss of life feels preventable. 
Even the most seasoned professionals have ‘hit the wall’ at some point.”  

— Dr. Nigel Girgrah, chief wellness officer, Ochsner Health

Depositphotos.com 
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Let’s talk med recs and texts
By aMBer l. BoCKin

Over the years, 
there has been a dra-
matic shift from pa-
per medical records 
to the utilization of 
electronic medical re-
cords, but that isn’t 
the only thing that 
has evolved. So has 
the means by which 
we communicate. 

Specifically, text messaging. 
Text messaging can be an efficient way 

to communicate quickly between health-
care staff, physicians and others. But just 
because information is sent by text mes-
sage does not mean the information is ir-
relevant or remains private. 

Text messages sent regarding a pa-
tient’s protected health information, or 
PHI, are relevant and relied upon as 
discoverable information within the le-
gal world should a claim arise. Once text 
messaging is utilized regarding patient 
care, whether with the patient directly or 
between healthcare providers regarding 
the patient, the information will typically 
form a part of the medical record. 

This article outlines several consid-
erations for providers when assessing 
whether to use text messaging to commu-
nicate with a patient or about a patient’s 
care, and the steps to take in order to safe-
guard and preserve text messages. 

When are your text messages  
no longer your own? 

Texting from a personal cell phone does 
not mean the information is considered 
private or protected. Anytime a health-
care provider discusses patient care, pa-
tient treatment, or patient follow-up, it 
typically becomes pertinent to that pa-
tient’s medical record. These issues are 
significant whether the discussions are 
between the healthcare provider and pa-
tient alone, among the patient care team, 
or between prior and subsequent treating 
providers. 

Information from text messages is con-
sidered discoverable in the legal world be-
cause they are pertinent to the patient’s 
medical care and treatment. Discoverable 
information will generally include near 
all relevant information obtained from 
the parties in a legal matter related to the 
claims that gave rise to the action. Text 
messages regarding a patient’s PHI often 
must be considered and made a part of 
the medical record and should be main-
tained and protected as such. 

When using text messaging, the word-
ing and structuring of messages between 
providers and patients should be consid-
ered. Text messages can often be sent 
rapidly, and those messages can present 
unique risks where the text is created via 
talk-to-text features, and where the text is 
not reviewed before sending. In these cir-
cumstances, text messages may not accu-
rately portray the information attempting 
to be disclosed. When utilizing text mes-
saging, it is imperative that the provider 
ensure the information is accurate. Ad-
ditionally, providers should make certain 
whatever text is sent would be suitable for 
it to be viewed by other health care pro-
viders or in a courtroom.  

 
HIPAA is still in the chat 

You may be thinking, “Is text messaging 

prohibited under the Health Insurance 
Portability and Accountability Act or HI-
PAA?” HIPAA does not prohibit text mes-
saging, but there are specific standards 
under HIPAA that impact text messaging. 

HIPAA is a federal law that established 
national standards to protect the privacy 
and security of sensitive patient PHI. HI-
PAA includes significant penalties and it 
is essential providers ensure their actions 
remain compliant with HIPAA even when 
communicating via text messages. 

Under the HIPAA privacy standards, 
healthcare providers are permitted to dis-
close information to the individual patient 
and, subject to certain standards, provid-
ers may also disclose PHI for treatment 
of the patient, which may include disclo-
sure of PHI by one provider to another for 
consultations or referrals relating to the 
individual patient. However, while the HI-
PAA privacy standards may allow disclo-
sure, the HIPAA security standards may 
impact the means of communication.

When considering whether to use text 
messaging directly with a patient, in light 
of HIPAA, some things to consider are: 

• Has the patient consented to receiv-
ing communications by cell phone? 

• Has the patient been warned of po-
tential risks associated with communica-
tion via text messaging? 

• Do you have a HIPAA compliant 
messaging app or utilize  a platform 
that provides encryption to support HI-
PAA compliant texting? 

• Although the “minimum neces-
sary” standards do not apply to disclo-
sures to the individual patient, given 
the risks to text messaging, are you 

limiting a patient’s PHI to the mini-
mum necessary information to accom-
plish the intended purpose? 

While the Office for Civil Rights — the 
federal agency tasked with enforcement 
of HIPAA — has recently issued guidance 
providing some additional leeway for un-
encrypted communications with a patient 
in some cases, providers should keep in 
mind that the HIPAA security standards 
will typically require that electronic com-
munications, including text messages, be 
encrypted. 

Text messaging with patients can also 
create complications if clear standards 
relating to response times and similar is-
sues are not agreed upon with the patient. 
For example, if a patient is led to expect 
an immediate response to a text message, 
the patient may try to use text messaging 
for emergencies and the provider could 
be placed at risk for liability claims if the 
patient suffers an injury as a result of a 
delayed response.  

 
Steps you can take in preserving  

the medical record
Cell phones are not indestructible or 

free from electronic or software-based is-
sues. There are many issues and events 
that can lead to a cell phone’s text mes-

sages becoming unavailable or compro-
mised. 

Under applicable standards, as with 
more traditional components of the medi-
cal record, text messages that form a por-
tion of the record must be retained for any 
legally required period of time. 

It is crucial to safeguard PHI to the ex-
tent required under HIPAA when sharing 
PHI through text messaging. When uti-
lizing text messaging to communicate a 
patient’s PHI, providers should check the 
connection and ensure that information 
is not accessible through a public or open 
network. Providers should always con-
firm that the text is sent to an appropri-
ate recipient and does not include inap-
propriate recipients through a group chat 
or a wrong number. Providers should also 
use a platform that provides end-to-end 
encryption and ensure other regulatory 
requirements can be satisfied.

The safest means to preserve text mes-

sages is to use a text program that inte-
grates with the electronic medical record 
system to include the message within the 
record. In other cases, it may be necessary 
to screenshot the text messages or save 
printouts in the medical record. Some elec-
tronic medical record systems may also 
allow a “copy and paste” feature in which 
the text messages can be copied into the 
record. When going through the text mes-
sages, providers should ensure the text 
message is saved and documented in full, 
including any existing or exchanged pho-
tographs used to communicate patient 
care, treatment and follow-up.  

Final thoughts
Text messaging can be an efficient and 

effective way to communicate, but it car-
ries unique risks and complications that 
must be addressed by providers who 
choose to use it for patient care. It is vital 
to ensure each message is accurate, com-
plies with regulatory standards, including 
HIPAA, and that communications are 
appropriately documented and preserved 
within the medical record.

~
Amber L. Bockin is an associate in Han-

cock Daniel’s Virginia Beach office. Her 
interest in law and medicine inspired her 
to enter the medical defense litigation field.

You may be thinking, “Is text messaging prohibited 
under the Health Insurance Portability and 
Accountability Act?” HIPAA does not prohibit text 
messaging, but there are specific standards under 
HIPAA that impact text messaging. 
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Hospital escapes patient’s ADA damages claim
Where a patient alleged a hospital 

violated the Americans with Disabili-
ties Act, or ADA, by failing to provide 
adequate handicap shower facilities, 
his claim was dismissed because he 
sought damages, and the statutory 
subsection provides only injunctive re-
lief.

 
Background

This cause of action arises from an 
accident that occurred during a hospi-
tal stay beginning on April 30, 2019, 
when Judson Edwards Sr. was admit-
ted to Sentara Norfolk General Hospi-
tal following an attempted suicide. On 
May 3, 2019, plaintiff, an amputee, al-
leges that he fell while showering and 
subsequently sustained injuries.

Plaintiff now brings the following 
claims against Sentara for failure to 
provide adequate handicap shower 
facilities: general negligence and vio-
lation of Title III of the ADA. Sentara 
has filed a motion to dismiss.

 
Analysis

Plaintiff contends that he is eligible 
to receive damages for the harm that 
he sustained as a result of showering 
in a non-ADA compliant shower un-
der 42 U.S.C. § 12188(a). That statu-
tory subsection establishes a remedial 
scheme for the enforcement of Title III 
of the ADA by incorporating remedies 
available under Title II of the Civil 
Rights Act of 1964. In turn, that en-
forcement provision states that a “per-
son aggrieved” may institute “a civil 
action for preventive relief, including 
an application for a permanent or tem-
porary injunction, restraining order, 

or other order.” By the plain terms of 
that provision, a private party may ob-
tain only forward-looking relief; dam-
ages for past harms are not available.

Notably, several courts of appeals 
have reached the conclusion that § 
12188(a)(1) does not contemplate an 
award of money damages in suits 
brought by private parties, like plain-
tiff in this case. This unbroken line 
of cases makes manifest that money 

damages are not an option for private 
parties suing under Title III of the 
ADA.

Here, plaintiff openly admits that he 
is only seeking damages. In fact, even 
if plaintiff sought injunctive relief, 
his claim would fail because Sentara 
already has an ADA compliant show-
er on the floor where plaintiff resided 
when the accident occurred. Accord-
ingly, this court concludes plaintiff 

failed to state a claim upon which re-
lief can be granted because there is 
no private remedy for damages under 
§ 12188 of the ADA. And, because the 
court has dismissed the ADA claim, it 
cannot exercise subject matter juris-
diction over the state law negligence 
claim.

The case from the Eastern District 
of Virginia is Edwards v. Sentara Hos-
pitals (VLW 022-3-002).
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Where a doctor alleged that 
he was terminated days after he 
complained about allegedly being 
pressured to commit fraud regard-
ing hospital admissions, but there 
were legitimate, non-discriminato-
ry reasons for his termination that 
he failed to show were pretextual, 
the employer prevailed on the re-
taliation claim.

Background
Raymond Faber, M.D. was em-

ployed by Mountain States Phy-
sician Group Inc., or MSPG, and 
worked as a nocturnist at Johnston 
Memorial Hospital, or JMH, from 
2017 until he was terminated Jan. 
12, 2020. 

Defendant Ballad Health man-
ages operations at JMH. Ballad is 
the parent company of Mountain 
States Health Alliance, or MSHA. 
MSHA is also the parent company 
of Blue Ridge Medical Manage-
ment Corporation, of which MSPG 
is a subsidiary.

In this civil suit, Faber has al-
leged that MSPG and Ballard un-
lawfully retaliated against him 
because he engaged in protected 
activity under the federal False 
Claims Act, or FCA. He has also 
asserted a related state-law claim 
of wrongful discharge. Defendants 
have moved for summary judg-
ment.

Ballad
Ballad contends that it is entitled 

to summary judgment because it is 

not a proper defendant. The only 
retaliatory act Dr. Faber alleges is 
his termination, and Ballad did not 
terminate Dr. Faber, as it was not 
his employer. Dr. Faber responds 
that the anti-retaliation provision 
of the FCA contemplates claims by 
contractors as well as employees. 
He argues that he was a contractor 
of Ballad and can thus bring a retal-
iation claim against Ballad.

Dr. Faber is correct that the stat-
ute covers contractors. The problem 
is that the record contains no evi-
dence that he was a party to any con-
tract with Ballad. He was employed 
by MSPG. MSPG presumably had a 
contract with JMH, although that 
contract is not in the record. JMH 
is majority-owned by MSHA, and 
MSHA’s parent company is Ballad. 
Ballad is thus a parent company of 
Dr. Faber’s employer, several times 
removed.

Dr. Faber points to case law indi-
cating that physicians with admit-
ting privileges in hospitals could be 
considered contractors of those hos-
pitals. Setting aside the factual dif-
ferences between the contractual re-
lationships in that case as compared 
to this one, the simple truth is that 
Dr. Faber did not sue a hospital. He 
sued the ultimate parent company 
of a hospital. He has shown no basis 
for piercing the corporate veil, nor 
has he even argued that theory of 
liability. There is simply no ground 
on which Ballad could be held lia-

ble for Dr. Faber’s FCA retaliation 
claim. The court granted the motion 
for summary judgment as to Ballad.

FCA retaliation
The court assumes without de-

ciding that Dr. Faber has produced 
evidence sufficient to establish a 
prima facie case of retaliation under 
the FCA. The defendants have prof-
fered ample evidence of legitimate, 
nondiscriminatory reasons for his 
termination. Dr. Faber has failed 
to dispute most of the facts under-
lying those reasons, and he has not 
pointed to any substantial evidence 
from which a reasonable jury could 
conclude that the defendants’ stated 
reasons were pretext and that the 
real reason for his termination was 
unlawful retaliation.

Dr. Faber’s theory of pretext is 
essentially that he was terminated 
the day after he sent the email to 
his church listserv in which he ref-
erenced being pressured to commit 
fraud in admissions. The day before, 
he had emailed his supervisor com-
plaining that Dr. Peters had told him 
not to question admission recom-
mendations, which he believed was 
a direction to admit patients when 
admission was not medically neces-
sary.

In Dr. Faber’s view, the fact that 
he was terminated immediately af-
ter the email to his church listserv, 
and just days after complaining to 
his supervisor about Dr. Peters’ di-
rective, demonstrates that the de-

fendants’ stated reasons are pretex-
tual. This is so, he says, because he 
had not been terminated immediate-
ly following prior incidents that the 
defendants now reference.

In the context of this case, “[t]his 
temporal proximity … is simply too 
slender a reed on which to rest” his 
retaliation claim, particularly given 
that the email to the church listserv 
provided MSPG with other legiti-
mate, nondiscriminatory reasons to 
discharge Dr. Faber. The defendants 
are therefore entitled to summary 
judgment on the FCA retaliation 
claim.

‘Bowman’
“As a threshold matter, a plaintiff 

attempting to assert a wrongful dis-
charge claim pursuant to Bowman 
must identify a Virginia statute that 
the employer-defendant violated by 
terminating the plaintiff.” Dr. Faber 
relies on statutes that prevent hospi-
tals from retaliating against cooper-
ating witnesses or complainants.

What dooms this claim is the fact 
that Dr. Faber has not sued a hospi-
tal. He has sued his employer, MSPG, 
and the ultimate parent company of 
a hospital, Ballad. The statute plain-
ly applies only to hospitals. Because 
the defendants are not hospitals, the 
defendants are entitled to summary 
judgment on Count Two.

The case from the Western Dis-
trict of Virginia is Faber v. Mountain 
States Physician Group Inc. (VLW 
021-3-550). 

Doctor’s termination was not retaliation

Challenge to COVID-19 treatment guidelines rejected
Although a doctor has third-par-

ty standing to bring an informed 
consent claim on behalf of his pa-
tients, he lacks standing to bring 
a claim under the Virginia Health 
Care Decisions Act. 

Judge David W. Lannetti said the 
doctor is not entitled to a temporary 
injunction because he is unlikely to 
succeed on the merits of his claim 
that the hospital he works for has 
wrongfully banned the use of cer-
tain COVID-19 treatments.

The case from the Norfolk City 
Circuit Court is Marik v. Sentara 
Healthcare (VLW 021-8-127).

Background
When Sentara Hospital, the de-

fendant, informed Marik, Sentara’s 
director of its intensive care unit, 
that it was no longer approving cer-
tain therapies to treat COVID-19 
patients, Marik sued, alleging the 
decision breached the duty of in-
formed consent and violated Vir-
ginia’s Health Care Decisions Act.

Marik also sought a declara-
tion that Sentara’s new COVID-19 
treatment guidelines were “unlaw-
ful and unenforceable” and has 
moved for a temporary injunction.

Sentara responded with a motion 
to dismiss Marik’s claims for lack 
of standing.

Standing
Marik asserted he had standing 

to bring an informed consent claim 
on behalf of his patients under Vir-
ginia’s third-party standing doc-
trine, which requires “that (1) the 
plaintiff suffer an injury, (2) the 
plaintiff have a close relation to the 
third party, and (3) the third par-
ty have a hindrance or inability to 
pursue his own claim. …”

But Lannetti found that, based 
on the evidence presented, “that 

Marik could be subject to discipline 
and perhaps lose his hospital priv-
ileges if he does not comply with 
the Guidelines. The Court there-
fore finds that Marik has satisfied 
the first element of the third-party 
standing doctrine.”

Regarding the second element of 
the doctrine, Lannetti noted that 
several federal courts have held 
that “the physician-patient re-
lationship is sufficiently close to 
support third-party standing,” and 
cited Aid for Women v. Foulston, 
441 F.3d 1101 (10th Cir. 2006), in 
support.

The court found that Marik, in 
his role as an attending physician, 
“has a sufficiently close relation-
ship with his patients suffering 
from COVID-19. As such, he sat-
isfies the second element of the 
third-party standing doctrine.”

As for the doctrine’s final ele-
ment, “the third party must face 
‘some hindrance’ to bringing suit. 
… Marik alleges that his ICU pa-
tients are not in a position to file 
suit because they, in almost all cas-
es, are in critical condition due to 
COVID-19. He alleges that many 
of his patients are unable to even 
communicate. Moreover, his pa-
tients are unaware that Sentara is 
withholding certain treatment op-
tions[.]” 

He notes some could die before 
their cases could be heard.

“The Court finds that Marik has 
sufficiently established that his 
patients are hindered from bring-
ing a claim, thus satisfying the fi-
nal element.” 

Sentara’s motion to dismiss was 
denied as it relates to the third-par-
ty standing issue.

Also, Marik lacks standing to sue 

under Virginia’s Health Care Deci-
sions Act. 

The act allows “‘any person’ to 
petition a circuit court to enforce a 
patient’s advanced directive if the 
desired care ‘will be or is currently 
being … withheld,’ Lannetti wrote. 

But, the judge added, the “ex-
press language of the Act addresses 
only situations in which a patient 
is deemed ‘incapable of making an 
informed decision.’”

Marik claimed that public policy 
necessitates broader interpreta-
tion, but Lannetti disagreed, say-
ing the statutory language did not 
support such a reading.

Marik also provided multiple 
declarations from individuals who 
have advance medical directives 
requesting COVID-19 treatment 
that is prohibited by the guidelines.

“Of note, however, Marik’s com-
plaint does not identify a specific 
patient (1) who has executed such 
an advance directive, (2) who is 

currently incapacitated, and (3) 
whose desired health care is or 
will be withheld,” Lannetti said. 
“As such, the Court finds that Mar-
ik lacks standing to bring a claim 
under Virginia’s Health Care Deci-
sions Act.” 

Sentara’s motion to dismiss 
based on lack of standing under the 
act is granted.

Injunction
In this case, the court found that 

“Marik, who is undoubtedly a high-
ly qualified critical care physician, 
has a sincerely held belief that 
the Guidelines prevent him from 
administering medications that 
promise life-saving aid to his pa-
tients.”

However, the court also found 
“that Sentara put the Guidelines 
in place because it believes, based 
on generally accepted national 
studies, that the Medications Mar-
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DEDICATED TO CLIENTS, RECOGNIZED BY PEERS

MRC has been named a metropolitan Best Law Firm 

in Medical Malpractice Defense by U.S. News and 

World Report for seven consecutive years.

Medical Malpractice

Baby sustained permanent  
arm injury during birth
$1,050,000 settlement

 Type of action: Medical malpractice, birth injury
Injuries alleged: Permanent injury to baby’s brachial 
plexus nerves, injuries to C5-T1, avulsion at C7
Date resolved: 4/15/2021
Special damages: Plaintiff ’s life care plan in the amount 
of $734,000
Verdict or settlement: Settlement

Amount: $1,050,000
Attorneys for plaintiff (and city): Charles J. Zauzig and 
Melissa G. Ray, Woodbridge
Description of case: During delivery, a shoulder dysto-
cia was encountered where plaintiff ’s shoulder got stuck 
behind her mother’s pubic bone. Plaintiff alleged that the 

defendant OB/GYN violated the standard of care during delivery by applying 
lateral traction to the baby’s head while the baby’s shoulder was still stuck. 
As a result, plaintiff alleged that her entire brachial plexus was permanently 
injured, including an avulsion at C7. Plaintiff has limited range of motion and 
function in her injured arm.
The defendants argued it was the maternal forces of labor that caused plain-
tiff ’s injuries.
[021-T-164]

Medical Malpractice

Baby suffered permanent  
nerve injuries after delivery
$1,200,000 settlement

 Type of action: Medical malpractice- birth injury
Injuries alleged: Permanent injury to the brachial plex-
us, nerves C5-T1, with avulsions of C7 and C8 and a partial 
avulsion of T1
Date resolved: 12/18/2020
Special damages: Life care plan in the amount of 
$1,255,000
Verdict or settlement: Settlement
Amount: $1,200,000
Attorneys for plaintiff (and city): Charles J. Zauzig and 
Melissa G. Ray, Woodbridge
Description of case: During delivery, a shoulder dysto-
cia was encountered where plaintiff ’s shoulder got stuck 

behind his mother’s pubic bone. The plaintiff alleged that the defendant OB/
GYN violated the standard of care during delivery by applying lateral traction 
to the baby’s head while the baby’s shoulder was still stuck. As a result, plaintiff 
alleged that his entire brachial plexus was permanently injured, including avul-
sions at C7 and C8, as well as a partial avulsion at T1. These injuries impact 
the plaintiff ’s entire right upper extremity. He has limited range of motion and 
function in his shoulder, elbow, wrist, hand and fingers.

The defendants argued it was the maternal forces of labor that caused the 
plaintiff ’s injuries.

The plaintiff ’s mother also had an individual claim for her mental anguish 
resulting from her child being born with a permanent injury. Both claims were 
included in the settlement.

[021-T-165]
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Description of case: Plaintiff went into the hospital for 
a prophylactic procedure because of a genetic marker 
indicating she had a high probability of developing can-
cer. The surgery went well. Unfortunately, she was re-
leased from the hospital with worrisome vital signs. On 
her way back to her home state, she continued to worsen 
and ultimately was hospitalized with an infection and 
treated over the next several months. The claim in the 
case was that the infection was not properly diagnosed 
prior to her release from the hospital; had it been, she 
would have been successfully treated before her release.
[021-T-173]

Medical Malpractice

Care facility failed to take man to  
rescheduled dialysis appointment
$2,004,669.14 verdict

KNAACK

MARKLEY

  Type of action: Medical malpractice
Injuries alleged: Wrongful death due to admitted failure 
to take decedent to rescheduled dialysis appointment
Name of case: Yvonne Bazil, Administrator of the Estate 
of Marvin Bazil, deceased v. Envoy of Woodbridge, LLC
Court: Prince William County Circuit Court
Case No.: CL-19-4222
Name of judge or mediator: Judge Angela L. Horan
Date resolved: 12/16/2021
Offer: $1,500,000
Verdict or settlement: Verdict
Amount: $2,004,669.14
Attorneys for plaintiff (and city): Travis W. Markley, 
Richard L. Nagle, Benjamin M. Wengerd and James N. 
Knaack, Reston
Description of case: Marvin Bazil was a 36-year-old resi-
dent of Envoy of Woodbridge, LLC, the defendant long-term 
care facility. Although Mr. Bazil was a fully-functioning in-
dividual and talented artist, he required more assistance 
with management of his end-stage renal disease and brittle 
diabetes than his family could provide. As a result, Envoy of 
Woodbridge was responsible for managing Mr. Bazil’s med-
ical needs and ensuring his transportation to dialysis three 
times per week.
On Sept. 16, 2017, his 36th birthday, Mr. Bazil had his reg-
ular dialysis appointment rescheduled due to pain from a 
dental appointment earlier that day. Envoy of Woodbridge 
thus documented that Mr. Bazil’s dialysis appointment had 
been rescheduled for Sept. 18, 2017.
Despite the clear documentation of the rescheduled appoint-
ment, Envoy’s staff failed to take Mr. Bazil to dialysis on 
Sept. 18, 2017. In the early morning hours of Sept. 19, 2017, 
Envoy’s nursing staff found Mr. Bazil unconscious and in 
distress. Mr. Bazil was rushed to the hospital, where he was 
diagnosed with cardiac arrest and hypoxic brain injury. Mr. 
Bazil never regained consciousness and his family agreed to 
withdraw life support measures a week later, resulting in 
his death on Sept. 27, 2017.
Trial of this matter was originally scheduled for August 
2020, but was postponed due to issues related to COVID-19. 
Trial was initially reset for April 2021, but it was again con-
tinued due to the prioritization of criminal trials in Prince 
William County resulting from the COVID-19 backlog. The 
case was rescheduled yet again and finally tried in front of 
a jury in December 2021.
Approximately two weeks before the December 2021 tri-
al date, the defendant stipulated that it had breached the 
standard of care and caused the wrongful death of Mr. Ba-
zil. Given the liability stipulation, plaintiff did not present 
testimony from any of her previously retained and designat-
ed expert witnesses. Instead, plaintiff presented testimony 

from Mr. Bazil’s mother and his five surviving siblings regarding the sorrow, men-
tal anguish and loss of solace that each suffered as a result of his death.
Although it had stipulated to liability for Mr. Bazil’s wrongful death, the defen-
dant nonetheless presented trial testimony from two retained expert witnesses. 
In short, the defense experts testified that as a result of his underlying health 
conditions, Mr. Bazil had a decreased life expectancy.
Following the three-day damages trial, the jury deliberated for more than three 
hours before awarding $600,000 to Mr. Bazil’s mother, $225,000 to each of Mr. Ba-
zil’s five adult siblings and the full medical and funeral expenses of $126,853.21 
that were incurred by Mr. Bazil’s estate. The jury further awarded pre-judgment 
interest from Aug. 1, 2020, resulting in a total verdict of $2,004,669.14. The ver-
dict amount was $500,000 more than the defendant’s highest settlement offer of 
$1,500,000, which was made five days before trial.
[021-T-191]

Medical Malpractice

Patient treated for infection  
for months following surgery
$1,500,000 settlement
Type of action: Medical malpractice
Injuries alleged: Undiagnosed infection which led to plaintiff becoming septic
Court: U.S. District Court for the Eastern District of Virginia, Newport News 
Division
Special damages: Several hundred thousand dollars of medical bills
Verdict or settlement: Settlement
Amount: $1,500,000
Attorney for plaintiff (and city): Robert J. Haddad, Virginia Beach

Medical Malpractice

Plaintiff’s gallbladder surgery  
led to bowel perforation 
$1,275,000 settlement

Type of action: Medical malpractice
Injuries alleged: Bowel perforation
Court: Newport News Circuit Court
Special damages: Several hundred thousand  
dollars of medical bills
Verdict or settlement: Settlement
Amount: $1,275,000
Attorney for plaintiff (and city): Robert J. Haddad,  
Virginia Beach
Description of case: Plaintiff had gallbladder surgery 
which resulted in a bowel perforation that led to a signif-
icant hospitalization and infection. The case was aggres-

sively defended on the perforation being a recognized risk of 
the procedure that was appropriately treated with no delay.
[021-T-174]

Medical Malpractice

Plaintiff left with limited range of 
motion after birth injury
$950,000 settlement

Type of action: Medical malpractice – birth injury
Injuries alleged: Permanent brachial plexus injury to 
nerves C5-C7
Date resolved: 7/8/2021
Special damages: Life care plan totaling $705,000
Verdict or settlement: Settlement
Amount: $950,000
Attorneys for plaintiff (and city): Charles J. Zauzig III 
and Melissa G. Ray, Woodbridge
Description of case: During delivery, a shoulder dysto-
cia was encountered where plaintiff ’s shoulder got stuck 
behind his mother’s pubic bone. Plaintiff alleged that 
the defendant OB/GYN violated the standard of care 

during delivery by applying lateral traction to the baby’s head while the 
baby’s shoulder was still stuck. As a result, plaintiff alleged that his brachial 
plexus was permanently injured from C5 to C7. Plaintiff has limited range of 
motion and function in his injured arm.
The defendants argued it was the maternal forces of labor that caused plain-
tiff ’s injuries.
[021-T-166]

Medical Malpractice

Patient suffered permanent  
injury after fall in hospital
$2,000,000 settlement
Type of action: Medical malpractice
Injuries alleged: Large left subdural hematoma following fall
Court: U.S. District Court for the Eastern District of Virginia, Norfolk Division
Tried before: Judge
Name of judge or mediator: Judge Lawrence Leonard (Ret.)
Date resolved: 12/15/2021
Verdict or settlement: Settlement
Amount: $2,000,000
Attorneys for plaintiff (and city): Brewster S. Rawls and David A. Tierney, 
Richmond
Description of case: The case involved a 62-year-old female patient who 
presented to the Portsmouth Naval Medical Center emergency department 

HADDAD

HADDAD
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so the patient reported the continuing problem to the 
oncology practice and requested an immediate appoint-
ment.
On March 29, 2019, the patient and his wife met with 
the oncologist and explained his symptoms and recent 
history. They pointed out that the Capecitabine materi-
als included information about potential coronary vaso-
spasm. The treating oncologist nonetheless decided that 
the patient was suffering from mucositis and muscle 
tension, prescribed medications for those conditions, and 
sent him home.
The patient followed the physician’s directions, but early 
the next morning, his wife found him unresponsive and 
called 911. He was pronounced dead upon arrival at the 
hospital. An autopsy conducted by the medical examiner 
could not rule out the death as having been precipitated 
by the chemotherapy regimen prescribed by the oncol-
ogist. Decedent was survived by his wife and his three 
young daughters.
The plaintiff retained four medical experts who opined 
that the oncologist should have immediately discontin-
ued the Capecitabine and had him emergently seen by a 
cardiologist or the local emergency department so that 
his condition could be monitored. The plaintiff ’s experts 
further opined that had the oncologist acted appropri-
ately, the decedent would not have died from arrhythmia 
caused by cardiac vasospasm. In turn, the defense re-
tained four medical experts who were designated to tes-
tify that it was appropriate for the oncologist to consid-
er mucositis as the most likely explanation of the chest 
pain and that it was not possible to conclude that the 
patient died of coronary vasospasm as a result of che-
motherapy cardiotoxicity. The case settled several days 
prior to the deposition of the first defense expert.
[021-T-189]

on July 10, 2019. She complained of shortness of breath 
and leg swelling for three weeks which had worsened 
that morning. Initially, she was admitted to a progressive 
care floor. There, she started having increased difficulty 
breathing and a continued slow heart rate. It was then 
decided that she would be best served if transferred to 
the ICU.
The ICU nursing staff noted that the patient had an in-
creased risk of falling and appropriately assessed that 
risk as high. She was also documented as being dizzy, had 
an impaired gait and needed a rolling walker when she 
was up with physical therapy.
On July 11, 2019, it was documented that the nurse heard 
a thump and noted that the patient had had an unwit-
nessed fall. She complained that she hit her head at the 
time of the fall. She was placed back in the bed and at 
that time the bed alarm was activated. Neither the bed 
nor chair alarms had been activated at the time of her 
fall. A short time later, she was transported to the CT 
scanner and the CT scan was negative for an acute head 
bleed.
Around 9:30 p.m., approximately seven hours after the 
fall, the nurse documented that the patient was having 
nausea and emesis. According to the nurse’s notes, she 
was evaluated by the resident. No new orders were made. 

At about 1:30 a.m., the nursing notes reflect that the pa-
tient still reported nausea, headache, and now had blurred vision in her left 
eye. A physician was again informed but one did not come to her bedside and 
examine her. She was simply prescribed oral Lorazepam for the nausea. At 
about 3 a.m., the patient was noted to have a decreased level of consciousness, 
arousing only to painful stimuli. The physician was advised, but the nurse 
did not document that the physician was requested to come to the bedside, 
and it does not appear that any physician did so. There were no new orders. 
Thirty minutes later, the patient was documented as being unresponsive with 
a Glasgow Coma Scale score of 3 and had emesis that required suctioning. 
The physician was once again notified of the changes without any new orders.
A physician finally examined this patient at around 4 a.m. and she was sent 
for an emergent CT scan of her head. That CT scan demonstrated a large left 
subdural hematoma. Neurosurgery was consulted and soon after that she was 
taken to the operating room for a decompression. Unfortunately, surgery was 
not able to reverse the damage that was done.
The basis for liability was two-fold: First, this patient was a known high fall 
risk, yet she was left in a chair unattended with the alarm off. 
Second, after the fall, the Portsmouth staff appropriately got a CT scan. It 
was negative, but even with a negative CT scan immediately following, the 
patient’s neurologic status still needs to be monitored carefully as it is well-
known that intracranial bleeds can still develop. When there were complaints 
of nausea and vomiting at 9:30 p.m., reasonable providers should have been 
immediately suspicious of a bleed. They were not, as was also the case after 
midnight, when it was even more obvious. Had a CT been done promptly, it 
would have shown the bleed and prompt surgery would have likely been suc-
cessful, meaning the patient would have recovered to her baseline condition.
The patient suffered a devastating and permanent injury. The life care plan 
estimated the expenses of care at over $2,700,000. The patient’s quality of life 
was severely diminished. She is now confined to a nursing home, where it is 
expected she will remain for the rest of her life.
This matter was referred to plaintiff ’s counsel by Carlton Bennett in Virginia 
Beach.
[021-T-194]

Medical Malpractice

Man died after possible  
complications from drug
$1,200,000 settlement

Type of action: Medical malpractice
Injuries alleged: Failure to address suspected chemo-
therapy cardiotoxicity resulting in untimely death due to 
coronary vasospasm
Date resolved: 12/16/2021
Verdict or settlement: Settlement
Amount: $1,200,000
Attorneys for plaintiff (and city): Travis W. Markley, 
Richard L. Nagle, James N. Knaack and Benjamin M. 
Wengerd, Reston
Description of case: In March 2019, a 41-year-old 
male patient was under the care of a medical oncology 
practice that prescribed him the chemotherapy phar-

maceutical, Capecitabine, for recently diagnosed rectal cancer. The cancer 
was found early and treatment started promptly, leaving the patient with a 
strong likelihood of survival.
A few days after starting the Capecitabine chemotherapy regimen, the pa-
tient experienced periodic, severe chest pains that radiated to his neck and 
shoulders, as well as shortness of breath. When he reported these occur-
rences to the oncology practice, they advised him to go to the emergency 
department for evaluation. He promptly did so on March 27, 2019, but did 
not experience a chest pain episode while there. The emergency department 
returned normal EKGs and cardiac enzyme results, but could not rule out a 
chemotherapy side effect and recommended that he follow up with a cardiol-
ogist. Over the next two days, the periodic chest pains continued unabated, 

Medical Malpractice

Jury returns verdict for doctor for  
alleged injury from hysterectomy 
Defense verdict
 Type of action: Medical malpractice
Injuries alleged: Alleged rectum injury causing temporary colostomy, two her-
nias, rectovaginal fistula, three surgeries and physical and mental pain
Name of case: Goldstein v. Heritage
Court: Prince William County Circuit Court
Case no.: CL 19-2503
Tried before: Jury
Name of judge or mediator: Judge James A. Willett
Date resolved: 11/16/2021
Demand: $2,100,000

RAWLS

TIERNEY NAGLE

WENGERD

MARKLEY
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Medical Malpractice

Patient died after sustaining vascular 
injuries during procedure
$1,275,000 settlement

Type of action: Medical malpractice; wrongful death
Injuries alleged: Intangible losses to beneficiaries follow-
ing decedent’s death after a heart catheterization proce-
dure
Name of judge or mediator: McCammon Mediation 
Group
Date resolved: 12/1/2021
Verdict or settlement: Settlement
Amount: $1,275,000
Attorneys for plaintiff (and city): Richard N. Shapiro 
and Eric K. Washburn, Virginia Beach
Description of case: Patient with serious decompensat-
ed congestive heart failure underwent a right heart cath-
eterization and sustained vascular injuries, which led to 
severe bleeding, hemodynamic instability and death. She 
is survived by her husband and two minor children. The 
parties resolved the matter for $1.275 million in favor of 
the statutory beneficiaries with all other terms remaining 
confidential.
Case information submitted by Richard Shapiro, counsel 
for the plaintiff.
[021-T-198]
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person drew a blood sample. 
Carter gave Doe another psycho-

tropic drug at the doctors’ direction 
when she continued to resist. Doe was 
restrained once more at the request 
of Carter and another nurse, Callie 
Bateman; a catheter was used to col-
lect a urine sample.

No one told Doe about the drugs 
she was given or why. She was also 
not advised of the likely effects and 
potential side effects of those drugs.

Doe’s complaint in the Western Dis-
trict of Virginia raised constitution-
al and state law claims. The nurses 
— Carter and Bateman — and the 
doctors —Syverud and Root — were 
named as defendants.

Syverud’s motion for judgment on 
the pleadings was granted. The dis-
trict court said he was entitled to 
qualified immunity because the rights 
Doe claimed were violated were not 
clearly established at the time of the 
purported violation. 

The district court recognized Doe’s 
claims implicated several constitu-
tional principles, including “the need 
for law enforcement officers to have 
probable cause to seize an individual 
in the mental health context, an in-
dividual’s right to refuse unwanted 
medical treatment, and a detainee’s 
right to adequate medical care.” 

The court went on to explain that 
“if [Doe] was properly in state custo-
dy at the time she was presented to 
[Dr.] Syverud, there [were] few bright 
lines regarding her rights, providing 
further support to the conclusion that 
[Dr.] Syverud [was] entitled to quali-
fied immunity.”

The three remaining defendants 
filed a joint motion judgment on the 
pleadings, which the district court 
also granted based on qualified im-
munity.

 
Qualified immunity

Doe acknowledged she was properly 
brought to UVMC in accordance with 
Virginia Code § 37.2-808, which al-
lows a law enforcement officer to take 
a person suffering a mental health 
episode “into custody and transport 
that person to an appropriate location 
to assess the need for hospitalization 
or treatment without prior authoriza-
tion.” 

Doe, however, argued that it does 
not authorize “forcible evaluation or 
treatment, and it is directed at police 
officers, not doctors.”

The judges disagreed.
The statute, they said, “expressly 

contemplates that the individual sub-
ject to the emergency custody order 
may be ‘unwilling to volunteer … for 
hospitalization or treatment’ and spe-
cifically provides that the officer may 
‘obtain[] emergency medical treat-
ment or further medical evaluation at 

any time for a person in his custody 
….” 

Essentially, the statute allows law 
enforcement officers to get emergency 
medical treatment from a medical pro-
fessional for noncompliant individuals 
who are lawfully in custody. 

“Based on the circumstances of 
Doe’s admittance to UVMC under this 
statute, we conclude that a reasonable 
medical professional would not have 

understood that his or her conduct 
was unlawful,” the judges wrote. “In 
fact, Doe’s complaint documents that 
Nurse Carter affirmatively believed 
he was acting lawfully, as he informed 
Doe ‘that the Emergency Custody Or-
der authorized the taking of samples 
and the provision of medications even 
if she objected.’”

The court then said the doctors and 
nurses would not have believed their 
conduct was unlawful based on consti-
tutional principles. 

“As state actors, appellees had a con-
stitutional duty to safeguard Doe as a 
suicidal individual lawfully in their 
custody,” the judges said. “And that 

duty did not clearly prohibit them — 
based on their judgment as medical 
professionals under the circumstances 
of Doe’s admission for attempted sui-
cide — from medicating Doe in order 
to collect blood and urine samples for 
analysis.”

The judges rejected Doe’s contention 
that her liberty interest to refuse med-
ical treatment was plainly established.

The cases she pointed to “do not ad-

dress — much less clearly establish 
— the right of a mental health detain-
ee in lawful state custody to forego 
necessary medical examination after 
attempting suicide or what medical 
professionals may reasonably do to 
administer basic medical care against 
that detainee’s will,” they wrote. 

Since the state had a duty to pro-
vide medical care to Doe following her 
suicide attempt, the court said that 
“her failure to cite a case involving a 
mental health detainee or to other-
wise demonstrate that the clearly-es-
tablished nature of her liberty inter-
est was ‘beyond debate’ is fatal to her 
claims.” 

 ■ IMMUNITY 
 Continued from Page 1

of the projected medical costs for the 
injured patient, according to the pa-
tient’s husband, who spoke at a Senate 
hearing.

“Every juror was stunned” to learn 
of the reduced judgment, jury member 
Stuart Nagurka told senators on Feb. 
7, urging reform. 

“Forget 20-year deals. Legislators 
are elected every other year to make 
new laws,” Nagurka said.

“Legislatures come and go, and we 
run this place, not interest groups,” 
said Sen. Scott Surovell, calling for an 
exception to the cap for severe, perma-
nent injuries.

But two senators who backed the 
bargain of 2011 said the Assembly 
should honor the deal. 

“It just chagrins me that we come 
back and try to abrogate that agree-

ment that explicitly was reached,” said 
Sen. Thomas Norment, R-Williams-
burg.

“We should live with that,” Sen. 
Richard Saslaw, D-Springfield, added 
later in the hearing.

The bill died on a 12-3 committee 
vote.

Case dismissed
Lawyers for a boy now in his teens 

targeted Virginia’s malpractice cap in a 
lawsuit aimed at expanding the young-
ster’s recovery for lingering effects of a 
2010 car wreck. He blamed physicians 
for overlooking evidence of his neurolog-
ical injuries. 

Having settled for the cap with his 
claim against one set of providers, the 
plaintiff asked a federal judge to declare 
the cap unconstitutional so he could re-
cover against a second set of doctors. 

Last year, Harrisonburg U.S. District 
Judge Michael F. Urbanski said that 
he would not rule on the constitutional 

question unless and until the youngster 
won a verdict against the second prac-
tice group.

Urbanski’s decision was J.S. v. Win-

chester Pediatric Clinic PC (VLW 021-
3-086).

On Jan. 20, Urbanski entered an or-
der of dismissal with prejudice.
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“Based on the circumstances of Doe’s admittance to 
UVMC under this statute, we conclude that a reasonable 
medical professional would not have understood that his 
or her conduct was unlawful.”  

Verdict or settlement: Verdict
Amount: $0 (defense)
Attorneys for defendant (and city): Coreen Silverman 
and Dustin Plumadore, Richmond
Description of case: The plaintiff was diagnosed with 
multiple fibroids following ultrasound to evaluate the 
cause of excessive vaginal bleeding and anemia. The de-
fendant attempted to perform myomectomy but aborted 
the procedure due to excessive bleeding. The defendant 
counseled the plaintiff and recommended vaginal hys-
terectomy to remove her uterus and repair cystocele and 
rectocele. Several months later, the plaintiff returned 
and agreed to proceed with the vaginal hysterectomy.
During the procedure, the defendant could not access 
the posterior culdesac, so he proceeded to open the an-
terior culdesac to access the peritoneum. The defendant 
found it difficult to obtain descent of the uterus and pro-
ceeded to morcellate it. During the morcellation, a piece 
of stool fell in the operative field. The defendant immedi-
ately consulted with a general surgeon and converted to 
abdominal approach to complete the hysterectomy and 
repair the bowel injury.
The defendant removed the uterus following conversion 
and found the vagina densely adherent to the anterior 
rectum. The general surgeon performed a temporary 

colostomy, which was successfully reversed. The plaintiff subsequently de-
veloped rectovaginal fistula and two hernias, requiring two additional sur-
geries to repair the hernias. The rectovaginal fistula was repaired but was 
not successful. The plaintiff alleges she continues to have stool from her 
vagina, abdominal pain, embarrassment and humiliation. The plaintiff al-
leges the plaintiff ’s uterus was too large to be removed safely via vaginal 
hysterectomy. The plaintiff ’s standard of care expert testified that Dr. Heri-
tage violated the standard of care by not performing an ultrasound, CT scan 
and rectovaginal examination to determine the presence of adhesions before 
performing the vaginal hysterectomy and failing to convert to abdominal 
approach when he could not access the posterior culdesac. The plaintiff ’s 
expert testified that Dr. Heritage perforated plaintiff ’s rectum during the 
morcellation.
The defendant’s expert testified that Dr. Heritage complied with the stan-
dard of care at all times and the rectal injury was unavoidable due to the 
dense adhesions that were unexpected, as the plaintiff had no surgical or 
medical history that should have caused a reasonable surgeon to suspect the 
adhesions that fused the posterior wall of the vagina to the anterior wall of 
the rectum. The defendant colorectal surgeons testified that the rectal injury 
occurred during the first cut as Dr. Heritage was attempting to access the 
posterior culdesac and the plaintiff ’s complications resulted from her diabe-
tes, hypertension and obesity.
The matter was tried to jury, and after two hours of deliberation, the jury 
returned a verdict in favor of the defendants.
[021-T-182]

SILVERMAN

PLUMADORE



© Virginia Lawyers Media, March 2022|  Page 11Virginia Medical Law Report

want to be resuscitated by medical 
professionals.” Thompson later con-
ceded that he did not have time to ful-
ly read the directive.

But Rebecca told the paramedics 
that Calvin was not DNR; as his med-
ical agent, she wanted him to receive 
treatment. In part, Calvin had pro-
vided in the directive, “I want treat-
ment for a period of time in the hope 
of some improvement in my condition. 
I suggest 2 days as the period of time 
after which such treatment should be 
stopped if my condition has not im-
proved.”

Thompson and Powell drove to the 
hospital in a “non-emergency fashion” 
with no lights or sirens, and stopped to 
pick up Larry Chatham, an advanced 
EMT, to provide advanced life support 
services. Calvin died before they got to 
the hospital. 

Emergency room staff were told that 
no attempt had been made to resus-
citate Calvin because he had a DNR 
order. MLSC billed Calvin’s insurance 
for its services, and received an undis-
closed amount from the insurer.

Rebecca filed suit against Powell, 
Thompson, Chatham and MLSC. All 
defendants filed a plea in bar, claim-
ing immunity under Virginia’s Good 
Samaritan statute, Code § 8.01-225. 
Evidence showed Powell had designat-
ed the shift that involved Calvin as a 
volunteer shift. Thompson did not par-
ticipate in the MIP, and there was no 
timesheet entry for Chatham because 
he was not scheduled to work.

The Smyth County Circuit Court 
found that the paramedics were abso-
lutely immune under the statute, and 
that MLSC had immunity because the 
paramedics were immune.

Rebecca appealed.
Good faith

Powell pointed out that this case 
primarily concerns subsection § 8.01- 
225(A)(5), which reads, in part that 
any person “who … [i]s an emergen-
cy medical services provider … who 
in good faith renders emergency care 
or assistance … to any injured or ill 
person … or while transporting such 
injured or ill person … shall not be li-
able for any civil damages for acts or 
omissions resulting from the render-
ing of such emergency care, treatment, 
or assistance ….”

In claiming that the trial court mis-
construed the “good faith” provision in 
the Good Samaritan statute, Rebecca’s 
principal point appeared to be that the 
paramedics’ alleged gross negligence 
proved they were not acting in good 
faith.

“Stated differently, Stoots takes 
the position that good faith and gross 
negligence are mutually exclusive of 
each other; the existence of one proves 
the absence of the other,” Powell ex-
plained. “While this construction may 
be true in some contexts, we cannot 
say that it applies here, as other provi-
sions of Code § 8.01-225 indicate that 
good faith and gross negligence can 
coexist.” 

Rebecca’s argument that “‘good 
faith’ should be judged by a standard 
of objective reasonableness” was re-
jected because it would essentially 
void the Good Samaritan statute. 

“In light of the fact that the General 
Assembly has clearly signaled a move 

away from looking at the manner the 
act is performed, we hold that, with re-
gard to Code § 8.01-225, the question 
of whether an individual has acted in 
‘good faith’ is best answered by look-
ing at that individual’s mindset at the 
time the conduct is undertaken,” Pow-
ell wrote.

There was no evidence that the 
paramedics had any “bad intent or 
dishonest motives” in their failure to 
provide Calvin with treatment and 
Rebecca was not able to identify any 
evidence showing they had any ill will 
toward her brother.

The paramedics’ serious mistake of 
failing to evaluate the advance direc-
tive more thoroughly alone “cannot 

rise to the level of bad faith,” and the 
trial court made the correct call.

However, trial court’s ruling that 
MLSC’s liability was coterminous with 
the paramedics’ was an error requir-
ing reversal; liability of a principal 
is only coterminous with the liability 
of its agent “when a verdict or other 
finding that the [agent] was not negli-
gent is the basis for exoneration of the 
[principal],” Powell explained.

“As there was no verdict in favor of 
the Paramedics, or finding that they 
were not negligent, their immunity 
from civil liability is not dispositive 
of whether Code § 8.01- 225 applies to 
MLSC,” Powell said. 

The case returns to Smyth County. 
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ik seeks to use pose a danger to 
patients and that other treatments 
for COVID-19 supported by Sentara 
save more lives.” 

Lannetti said the “fundamental 
issue at trial will be whether a phy-
sician who disagrees with hospital 
guidelines is free to violate those 
guidelines if he believes, based on 
his professional medical opinion, 
that the violation will provide ap-
propriate treatment for his patient.”

Marik has conceded that the 
guidelines do not forbid him from 
informing his COVID-19 patients or 
their families about the availability 
of alternate treatments.

“Marik therefore is left with his 
argument that the Guidelines vio-
late Virginia’s informed-consent law 

because they prevent him from ad-
ministering alternative COVID-19 
treatments that Sentara does not 
support,” Lannetti said. “He argues 
that a hospital must obey the in-
structions of a patient’s physician 
as long as those instructions are not 
obviously negligent or dangerous.”

The judge said this is “a broad 
reading of Virginia’s informed con-
sent law, and it is an interpretation 
that the Court finds that Marik, at 
least at this early stage of the lit-
igation, has failed to demonstrate 
that he is likely to prevail on the 
merits.”

In fact, the judge noted, “feder-
al courts have held that neither a 
patient nor a physician has a con-
stitutional right to access scientifi-
cally unproven medical treatments. 
… Further, the Court is unaware 
of anything in Virginia’s informed 
consent doctrine that compels a 

particular provider, such as a hos-
pital or physician, to administer a 
specific treatment or procedure.”

The challenged guideline for-
bade the use of ivermectin to treat 
COVID patients; Marik advocates 
the use of ivermectin.

There was testimony at the mo-
tion hearing that Sentara’s guide-
lines committee was persuaded 
by a joint statement released by 
“the American Medical Associa-
tion, American Pharmacists Asso-
ciation, and American Society of 
Health-System Pharmacists, which 
indicates that these organizations 
‘strongly oppose the ordering, pre-
scribing, or dispensing of ivermec-
tin to prevent or treat COVID-19 
outside of a clinical trial[.]’”

The statement notes that using 
ivermectin as a COVID-19 treat-
ment “has been demonstrated to be 
harmful to patients[.]” 

Moreover, the statement also 
“references a CDC Health Alert 
Network Advisory that ‘recom-
mends that healthcare profession-
als should counsel patients against 
use of ivermectin as a treatment for 
COVID-19, including emphasizing 
the potentially toxic effects of this 
drug.’”

Lannetti said Marik’s position 
“that physicians should be able 
to demand that hospitals support 
their alternative treatments, even 
if the hospital has reasonably de-
termined those treatments to be 
unsafe, does not appear to be con-
sistent with Virginia’s informed 
consent law and arguably could set 
a dangerous precedent against es-
tablished medical standards.”

In the end, the motion to dismiss 
was denied in part and granted in 
part, while the motion for a tempo-
rary injunction was denied.
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“In light of the fact that the General Assembly has clearly signaled a move away from 
looking at the manner the act is performed, we hold that, with regard to Code § 8.01-
225, the question of whether an individual has acted in ‘good faith’ is best answered by 
looking at that individual’s mindset at the time the conduct is undertaken.”  

— Justice Cleo E. Powell, Virginia Supreme Court
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