
By Jason Boleman

The Supreme Court of Virginia 
affi rmed a lower court’s ruling con-
cluding that a doctor who treated 
inmates in a Virginia correctional 
center was protected by derivative 
sovereign immunity.

The state’s high court also grant-
ed the doctor’s demurrer to a gross 
negligence claim, affi rming the 
lower court’s judgment that the 
claim was “insuffi ciently pleaded.”

The doctor was facing medical 
malpractice allegations fi led by 
the estate of a man the doctor had 
treated who died while an inmate 
at a correctional center. 

Justice D. Arthur Kelsey wrote 
the opinion for the court in Patter-
son v. City of Danville (VLW 022-
6-033). Chief Justice S. Bernard 
Goodwyn, Justices Cleo E. Powell, 
Stephen R. McCullough, and Te-
resa M. Chafi n and Senior Justice 
Lawrence L. Koontz Jr. were noted 
as “present” in the opinion along 
with Kelsey.

Circuit opinion
The relevant events in this case 

began in November 2016 when the 
deceased, Langston Patterson, was 
incarcerated in the Danville Adult 
Detention Center, or DADC. The 
opinion noted the DADC is a “min-
imum-security detention center 
owned and operated by the City of 
Danville.”

During Patterson’s time in the 
DADC, he underwent numerous 
evaluations after exhibiting symp-
toms including confusion, blurred 
vision, shoulder pain and “an al-
tered mental state.” 

Less than one week after his ini-
tial incarceration, Patterson was 
transported to the Danville Re-
gional Medical Center and treated 
for an array of diagnoses, including 
dehydration, diabetes and hypona-
tremia. 

Dr. Laurence Shu-Chung Wang, 
the DADC physician, saw Patter-
son several times and prescribed 
Patterson an antipsychotic medi-
cation in December. 

According to the opinion, on Feb. 
15, 2017, Patterson “appeared to be 
anxious and mentally disturbed,” 
and Wang prescribed an antide-
pressant medication. Five days 
later, Patterson suffered cardiac 
arrest in his cell and was resus-
citated. He never regained con-
sciousness and died fi ve months 
later at the Danville Regional 
Medical Center.

Patterson’s estate, through its 

MEDICAL LAW REPORT
V I R G I N I A

  Volume 19, Number 5                         LEGAL NEWS FOR THE MEDICAL COMMUNITY SEPTEMBER 2022

Address service requested
Virginia Medical Law Report

801 E. Main St., Suite 302
Richmond, VA   23219

Medical professionals sued 
for deliberate indifference
Page 4

UVA didn’t retaliate 
against medical student
Page 10

Medical 
Malpractice 
V&S Reports 
Page 6

Sovereign 
immunity protects 
doctor who 
treated inmates

 IMMUNITY on PAGE 11

By Nick Hurston

A student’s claims that administrators of a Virginia 
university defamed him during his dismissal from the 
school’s physician assistant program due to patient safe-
ty concerns have survived dismissal.

Judge Thomas T. Cullen of the Western District of Vir-
ginia wrote that when “[r]ead in context — and mindful 
that a defamatory statement may be made ‘by inference, 
implication or insinuation’ … the court concludes that 
each statement, as alleged, can sustain claims of defa-
mation and defamation per se.”

The judge also found that the statements were al-
legedly published to multiple university employees and 
that it was too early in the litigation to determine qual-
ifi ed privilege.

The decision is Doe v. Shenandoah University (VLW 
022-3-283)

The dismissal

John Doe enrolled in the Physician Assistant Studies 
Program, or PA program, at Shenandoah University in 
July 2018. After he was diagnosed with social anxiety 
disorder, Doe informed the university and requested ac-
commodations.

According to Doe, this accommodations request 
sparked a course of conduct by university administra-
tors to force him out of the PA program on “patient safe-
ty” grounds.

The university said its fi nal rationale for dismissing 
Doe was his alleged failure to pass an Objective Struc-
tured Clinical Exam, or OSCE. Doe described the OSCE 
as a “time-limited, practical exam conducted at the end 
of certain semesters in the PA program and consist[ing] 
of a set of predefi ned stations related to patient care.”

After receiving notice that he failed the OSCE twice, 
Doe appealed and was granted a third retake, which he 
also failed. 

Defamation claims against university survive

 DEFAMATION on PAGE 11

HOSPITAL’S INTERPRETER 
SERVICES WERE ADEQUATE
By Nick Hurston

A U.S. District Court in Virginia has denied a patient who 
is deaf a preliminary injunction that would have required a 
hospital to provide on-site or video interpretative services 
for American Sign Language, or ASL.

The hospital argued that its free video remote interpret-
ing, or VRI, allowed the plaintiff to participate fully in her 
medical care, but that she declined to use it. 

Judge Thomas T. Cullen of the Western District of Vir-
ginia sided with the hospital, fi nding that it “can and does 
provide functioning accommodations, which undercuts [the 
plaintiff ’s] claim that she will be harmed, let alone irrepara-
bly so, upon her return to the Hospital.”

The July 29 opinion is McKague v. HSCGP LLC, et al.
(VLW 022-3-331).  

Interpreter accommodations
Deborah McKague alleged that she and her husband fre-

quently sought emergency treatment at a hospital owned 
and operated by HSCGP. They preferred that hospital be-
cause it was the closest emergency facility.

McKague described herself as “profoundly deaf” and said 
her husband suffered from “chronic and debilitating health 
issues,” which make their return trip to the hospital a vir-
tual certainty.

In a complaint fi led under the Americans with Disabili-
ties Act, or ADA, McKague claimed that during at least 25 
visits to the hospital for medical care for herself and her 
husband she was denied or provided with ineffective accom-
modations for her deafness.

 ACCOMMODATION on PAGE 10
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Freestanding emergency departments 
present novel legal challenges 
By Seth Fulton

The American 
College of Emer-
gency Physicians 
defi nes a free-
standing emer-
gency department 
as an emergency 
facility that is not 
physically connect-
ed to inpatient ser-
vices. (See, Amer-
ican College of 

Emergency Physicians, Policy State-
ments, Freestanding Emergency De-
partments (revised April 2020).)

They are emerging as a common 
point of access to healthcare, having 
grown from approximately 1% of all 
emergency departments to 11% in 
2016. (See, Herscovici, Darya M., What 
is a Freestanding Emergency Depart-
ment?  Defi nitions Differ Across Major 
United States Data Sources, West. J. 
Of Emerg. Med., May 2020; 21(3): 660-
664.) 

However, freestanding EDs differ 
from urgent care clinics and tradition-
al emergency departments because 
they offer a higher level of care than 
urgent care clinics, but they lack im-
mediate access to the full spectrum of 
treatment offered by hospitals. 

Because of this unique position, 
freestanding EDs face nuanced legal 
issues.  

Treatment delays
Freestanding EDs do not offer im-

mediate access to specialist provid-
ers or surgeons because they are not 
connected to traditional inpatient ser-
vices. (See, American College of Emer-
gency Physicians, Policy Statements, 
Freestanding Emergency Depart-
ments (revised April 2020).)

Patients that require more than sta-
bilizing treatment, such as surgery, 
are transferred to traditional inpa-
tient facilities. The need for additional 
treatment means there may be a delay 
that patients might not have antici-
pated based on the status of the facili-
ty as an “emergency department.” 

A 2016 study presented at the An-
nual National Freestanding Emergen-
cy Center Conference found that pa-
tients transferred from freestanding 
EDs experience an average 71-minute 
delay in treatment compared to tradi-
tional EDs. 

A patient needing treatment for a 
time-sensitive condition such as acute 
compartment syndrome, heart attack 
or stroke may attempt to claim that 
the posture of the facility as a free-
standing ED prompted the patient to 
seek care that would not otherwise 
have been selected, leading to damag-
es from the delay in treatment. 

Virginia does not recognize such 
a theory, but the plaintiff ’s bar may 
attempt to establish new theories in 
Virginia, particularly for cases with 
severe injury. 
Additional nursing responsibilities 

Staffi ng at freestanding EDs is lim-
ited with most only having emergen-
cy department physicians and nurs-

ing staff on-site. (See, Guiterrez, et 
al., State Regulation of Freestanding 
Emergency Departments Varies Wide-
ly, Affecting Location,  Growth, and 
Services Provided, Heath Affairs, 35, 
No. 10 (2016): 1857–1866.)

Freestanding EDs typically provide 
advanced on-site equipment, such as 
CT scans, ultrasounds, laboratory ser-
vices and ventilators. However, free-
standing EDs do not provide the same 
level of specialist staff as traditional 
EDs, such as lab technicians, radiolo-
gy technicians and respiratory thera-
pists. 

Because of this, freestanding ED 
nurses take on roles outside the scope 
of practice for traditional ED nurses. 
For example, a freestanding ED nurse 
may adjust ventilator settings in the 
absence of an on-site respiratory ther-
apist. Without an on-site pharmacist, 
freestanding ED nurses may be re-
quired to mix or compound medica-
tions. When nurses perform non-cus-
tomary tasks, the facility is exposed to 
errors. 

Further, because mistakes may in-
volve non-standard treatment, the 
nursing standard may shift towards 
the care provided by another special-
ty — respiratory therapy, X-ray tech, 
pharmacy or some other area. 

To avoid increased exposure, free-
standing EDs should ensure appropri-
ate training and policies are available 
for staff with additional responsibili-
ties. 

Patient acuity 
Freestanding EDs may face a higher 

ratio of potential claims because free-
standing EDs are consistently seeing 
a subset of patients that may lead to 
increased exposure. 

A 2018 study found that freestand-
ing EDs encounter a greater propor-
tion of younger patients with fewer 
comorbidities, more injuries, and more 
respiratory system diseases. (See, 
Pines, J., et al., A comparison of Care 
Delivered in Hospital-based and Free-
standing Emergency Departments, Ac-
ademic of Emerg. Med., May 2018, Vol 
25, No. 538-550.) 

One study found that freestand-
ing EDs treat a larger proportion of 
Emergency Severity Index level 3 
and 4 cases than hospital-based EDs, 
although the latter treat more Emer-
gency Severity Index level 5 cases. 
(See, Dayton J.R., et al., Acuity, treat-
ment times, and patient experience in 
freestanding emergency departments 
affi liated with academic institutions, 
Am J Emerg. Med. 2018; 36: 139-141.)

A common example would be a 
younger patient exhibiting early signs 
of a stroke, such as sudden vision loss 
with acute headaches, which presents 
reasonably as migraine, but leads to 
severe stroke after discharge. 

While traditional ERs are exposed 
to similar claims, the volume of pa-
tients, and increased potential for 
catastrophic damages from younger 
patients may increase the overall risk 
for these facilities from a statistical 
perspective even when the appropri-
ate care is being provided by qualifi ed 
and experienced healthcare providers.  

Statutory requirements
Freestanding EDs are facing in-

creasing regulations and different 
guidance from state to state. (See, Gui-
terrez, et al., 2016.)

Texas, the state with the high-
est number of freestanding EDs, has 
passed transparency legislation re-

quiring freestanding EDs notify pa-
tients of the differences between ur-
gent care clinics and freestanding 
EDs. (See, Herscovici, 2020.)

Texas requires freestanding EDs to 
post signs inside the facility describ-
ing differences between freestanding 
EDs and urgent care clinics, such as 
differences in cost. (See, 2021 Tex. SB 
2038.)

Texas also prohibits freestanding EDs 
from charging fees that equal or exceed 
200% of the same or substantially simi-
lar service provided by traditional ERs.

Last year, legislation was introduced 
in Virginia to address perceived issues 
with the regulation of freestanding EDs. 

The proposed bill included language 
requiring freestanding EDs to post 
signs in large typeface stating the fa-
cility is not an urgent care clinic and 
identifi cation of the freestanding EDs 
licensing hospital. 

Additionally, the patient must be oral-
ly and verbally informed that the facili-
ty is an emergency room, not an urgent 
care clinic, during the registration pro-
cess. 

The bill was continued to the 2023 
legislative session to be reconsidered by 
the Education and Health subcommit-
tee.

Conclusion
Freestanding emergency depart-

ments are full of promise for effi cient, 
cost-effective healthcare that bridges 
the gap between the urgent care clinic 
and the hospital-based emergency de-
partment. 

But with this opportunity, there are 
new areas of legal exposure, including 
liability risk and additional regulatory 
requirements. 

If you have any questions regarding 
freestanding emergency departments, 
please contact experienced counsel to 
provide advice with any legal issue.

Seth Fulton, an associate in Hancock 
Daniel’s Johnson City offi ce, advocates 
for healthcare providers through com-
plex medical malpractice litigation. He 
is licensed to practice law in Tennessee 
and Virginia.

Freestanding EDs typically provide advanced on-site equipment, such as CT scans, 
ultrasounds, laboratory services and ventilators. However, freestanding EDs do not 
provide the same level of specialist staff  as traditional EDs, such as lab technicians, 
radiology technicians and respiratory therapists. Because of this, freestanding 
ED nurses take on roles outside the scope of practice for traditional ED nurses. To 
avoid increased exposure, freestanding EDs should ensure appropriate training and 
policies are available for staff  with additional responsibilities. 

FULTON
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Detainee sues doctor, dentist and 
nurses for deliberate indiff erence

Where a former detainee alleged 
that a doctor and dentist delayed in 
administering prescribed medical 
treatment, his deliberate indifference 
claims survived their motion to dis-
miss. 

Because the detainee did not show 
that two nurses were deliberately 
indifferent, however, they were dis-
missed from the suit. 

The defendants’ motions to dismiss 
was granted in part, denied in part.

The decision from the Western Dis-
trict of Virginia is Corbin v. Movas-
saghi.

Background
Jeremy Corbin alleged that, while 

he was a detainee at Dillwyn Correc-
tion Center, Dr. Sonya Movassaghi, 
dentist Goutom Bhowmick and nurses 
Tamika Mitchell and Karen Woodson 
violated his Eighth and Fourteenth 
Amendment rights by showing delib-
erate indifference to his serious med-
ical needs. Before the court are defen-
dants’ motions to dismiss.

Eleventh Amendment 
Plaintiff filed suit against Bhow-

mick, Woodson and Movassaghi in 
their individual and official capaci-
ties. Because plaintiff ’s claim for dam-
ages against state employees sued in 
their official capacities implicates the 
Eleventh Amendment, and sovereign 
immunity is a jurisdictional issue, the 
court will grant defendants’ motions 
to dismiss plaintiff ’s claims against 
them in their official capacities.

Woodson and Mitchell
To prove a claim for Eighth Amend-

ment deliberate indifference to seri-
ous medical needs, a detainee must 
establish “(1) objectively, the depriva-
tion suffered or injury inflicted was 
‘sufficiently serious,’ and (2) subjec-
tively, the prison officials acted with 
a ‘sufficiently culpable state of mind.’”

Plaintiff alleged that Woodson was 
deliberately indifferent to his serious 
medical when he: (1) failed to expe-
dite plaintiff ’s oral surgery; (2) failed 
to provide plaintiff with “adequate 
pain and antibiotic treatment” and 
(3) failed to ensure that plaintiff re-
ceived his prescription antibacterial 
mouthwash on one occasion. Plain-
tiff ’s claims against Woodson fail be-
cause the amended complaint failed 
to allege any facts that, taken as true, 
would show that Woodson had sub-
jective knowledge of his tooth pain. 
Woodson’s motion to dismiss will be 
granted.

Plaintiff alleges that Mitchell vio-
lated his rights when he, in the two 
weeks before June 25, 2020, and his 
surgical appointment, “refused Mr. 
Corbin adequate pain and antibiotic 
treatment as Mr. Corbin endured an 

additional two weeks of pain and suf-
fering before his dental surgery and 
when, on one occasion, failed to bring 
him prescription antibiotic mouth-
wash and medication and refused to 
bring them to him.

A case in this district previously 
recognized that a defendant nurse did 
not commit deliberate indifference 
by negligently giving an inmate the 
wrong prescription. Various courts 
have found that a single denial of 
medication fails to constitute a suffi-
ciently serious deprivation of rights 
under the Eighth Amendment. Even 
with subjective knowledge of plain-
tiff ’s pain, Mitchell, as a nurse rely-
ing upon a doctor’s medical judgment 
for treatment of plaintiff, will not be 
found to have acted with deliberate 
indifference “absent extraordinary 
circumstances.” Plaintiff alleges no 
facts supporting such extraordinary 
circumstances. Thus, the motion to 
dismiss as to Mitchell will be granted.

Movassaghi
Plaintiff alleges that, by determin-

ing that plaintiff ’s health situation 
did not qualify as an emergency, Mo-
vassaghi delayed his treatment, “un-
necessarily prolong[ing] Mr. Corbin’s 
pain, about which he made frequent 
complaints.” A claim of delay in ad-
ministering prescribed medical treat-
ment can state an Eighth Amend-
ment claim. Delayed treatment “may 
constitute deliberate indifference if 
the delay exacerbated the injury or 
unnecessarily prolonged an inmate’s 

pain.”
A government official who violates 

a defendant’s Eighth Amendment 
rights may still escape liability based 
on qualified immunity. Here, howev-
er, based on the facts alleged in the 
amended complaint, a reasonable 
person would have known a delay 
in treatment, resulting in frequent 
complaints of severe pain, could con-
stitute a violation of defendant’s 
constitutional rights. At this stage, 
arguments against Movassaghi and 
Bhowmick should not be dismissed 
based on qualified immunity. Thus, 
the court will deny Movassaghi’s 
motion to dismiss Count One of the 
amended complaint.

Bhowmick
At the pleading stage, all that is re-

quired for the subjective prong of an 
Eighth Amendment claim is for plain-
tiff to demonstrate that defendant 
actually knew of and disregarded a 
substantial risk of serious harm to 
his person. Here, plaintiff has alleged 
substantial facts that (1) Bhowmick 
had subjective knowledge of plain-
tiff ’s pain and (2) defendant’s delay 
in treatment unnecessarily prolonged 
an inmate’s pain, meeting the Eighth 
Amendment deliberate indifference 
standard, even if the delay lasted only 
39 days under Bhowmick’s care. Ac-
cordingly, the court will also deny the 
motion to dismiss plaintiff ’s claims 
against Bhowmick.

Virginia Lawyers Weekly

A government offi  cial who violates a defendant’s Eighth Amendment rights may 
still escape liability based on qualifi ed immunity. Here, however, based on the facts 
alleged in the amended complaint, a reasonable person would have known a delay in 
treatment, resulting in frequent complaints of severe pain, could constitute a violation 
of defendant’s constitutional rights. At this stage, arguments against Movassaghi and 
Bhowmick should not be dismissed based on qualifi ed immunity.
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Leaving a legacy
By Sheldon Stein
BridgeTower Media Newswires 

When people hear the word retire-
ment, they often think of it as an 
exciting achievement. For most, in-
cluding me, this is the sought-after 
moment when you fi nally get to stop 
working and live. You get to travel, 
play golf, take up new activities, and 
spend time with your family.

We don’t talk about the psycho-
logical impact of retirement that 
many CEOs and leaders experience, 
ranging from stress and anxiety to 
overwhelm and sadness. But, when 
you’ve poured your heart and soul 
into an organization alongside a 
team of passionate and dedicated 
staff for 20+ years, the last thing 
you want to do is walk away without 
making sure they are poised for suc-
cess after you leave.

With a 3.5 million person increase 
in retirement among adults in the 
past two years, this topic comes up 
repeatedly in the news and as a dis-
cussion topic with my friends. So, as 
I announce my retirement, I’ve given 
a lot of thought to how CEOs, like 
myself, can ensure they leave a lega-
cy and keep their company’s culture 
intact after they pass the baton to 
their successor.

Embed your values
Many organizations list their 

“company values” somewhere on 

their website or employee handbook, 
but they don’t hold much meaning 
for their staff. It’s not enough to 
have defi ned values; they must be 
authentic to your company’s culture 
and truly refl ect your mission and 
vision.

From there, CEOs must walk the 
talk, making the company’s values 
one of their main focuses. From the 
hiring process to employee evalu-
ations, your values should directly 
connect to all facets of your business.

We’ve established our CARES 
values at our organization, a com-
mitment to caring about the chil-
dren and families we serve, our staff 
and our community. As CEO, I must 
embody and embed this in big and 
small ways, whether implementing 
new benefi ts for the entire team or 
remembering each employee’s name.

Focus on processes 
Early in my management career, I 

thought that if we reached our goals, 
it didn’t matter what path we took to 

get there. However, I quickly learned 
that if you didn’t understand how 
you achieved the results, you couldn’t 
easily repeat your success or assess 
what worked and what didn’t.

With this in mind, I prioritized 
hiring competent team members 
and empowering them to own their 
areas of the business. By allowing 
your team to create their own sys-
tems and processes, they are much 
more engaged and passionate about 
their work, and the results naturally 
follow.

By shifting our focus to process, we 
gained insights into our successes 
and failures and made tweaks and 
improvements to our business model 
as needed. As a result, we grew from 
151 employees and less than $20 
million in net assets to 550 employ-
ees and $122 million in net assets 
during my tenure — an achievement 
directly correlated to the manage-
ment team and dedicated staff that 
work at the hospital.

Use servant leadership
As a leader, it’s not your respon-

sibility to be the best at everything 
or know more than everyone else 
in your company. Instead, your role 
should be a facilitator ensuring your 
team has all the resources and tools 
to succeed.

Stephen Covey’s famous quote, 
“Seek fi rst to understand,” explains 
this perfectly. Being a good listener 
is a critical key to servant leader-
ship. For CEOs to have a good pulse 
on the organization, they must un-
derstand their employees’ issues, 
challenges, ideas, and passions at all 
levels to assess where support and 
resources are needed.

By creating an environment 
where employees feel safe to share 
their feedback, positive or negative, 
you weave this into the company’s 
culture, allowing your successor to 
build upon it in the future.

Whether you just launched a start-
up or are celebrating your 100th an-
niversary like our hospital, I encour-
age you to intentionally think about 
how you can build a lasting brand 
and culture that will thrive for the 
next 100 years.

Sheldon Stein is the retiring CEO 
of Mt. Washington Pediatric Hospi-
tal, a jointly owned affi liate of the 
University of Maryland Medical Sys-
tem and Johns Hopkins Medicine.

COMMEN TA R Y

By shifting our focus to process, we gained insights into our 
successes and failures and made tweaks and improvements 
to our business model as needed. As a result, we grew from 
151 employees and less than $20 million in net assets to 550 
employees and $122 million in net assets during my tenure — 
an achievement directly correlated to the management team 
and dedicated staff  that work at the hospital.

Effective Solutions
for your legal challenges.

Goodman Allen Donnelly provides legal 
solutions that help your practice thrive. 

From physician malpractice, license and 
disciplinary matters to business transactions 

and healthcare cyber security, our focus 
is safeguarding your future.

Meet our entire team at 

www.goodmanallen.com. 
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MEDICAL MALPRACTICE V&S REPORTS
$1,050,000 settlement

Baby sustained permanent 
arm injury during birth
Injuries alleged: Permanent injury to baby’s brachial plexus nerves, injuries to C5-
T1, avulsion at C7
Date resolved: 4/15/2021
Special damages: Plaintiff’s life care plan in the amount of $734,000
Verdict or settlement: Settlement
Amount: $1,050,000
Attorneys for plaintiff: Charles J. Zauzig and Melissa G. Ray, Woodbridge

Description of case: During delivery a 
shoulder dystocia was encountered where 
plaintiff’s shoulder got stuck behind her moth-
er’s pubic bone. Plaintiff alleged that the de-
fendant OB/GYN violated the standard of care 
during delivery by applying lateral traction to 
the baby’s head while the baby’s shoulder was 
still stuck. As a result, plaintiff alleged that 
her entire brachial plexus was permanently 
injured, including an avulsion at C7. Plaintiff 
has limited range of motion and function in her 
injured arm.

The defendants argued it was the maternal 
forces of labor that caused plaintiff’s injuries.

[021-T-164]

$1,200,000 settlement

Baby suffered permanent 
nerve injuries after delivery
Injuries alleged: Permanent injury to the brachial plexus, nerves C5-T1, with avul-
sions of C7 and C8 and a partial avulsion of T1
Date resolved: 12/18/2020
Special damages: Life care plan in the amount of $1,255,000
Verdict or settlement: Settlement
Amount: $1,200,000
Attorneys for plaintiff (and city): Charles J. Zauzig and Melissa G. Ray, Wood-
bridge
Description of case: During delivery, a shoulder dystocia was encountered where 
plaintiff’s shoulder got stuck behind his mother’s pubic bone. The plaintiff alleged that 
the defendant OB/GYN violated the standard of care during delivery by applying lateral 
traction to the baby’s head while the baby’s shoulder was still stuck. As a result, plaintiff 
alleged that his entire brachial plexus was permanently injured, including avulsions at 
C7 and C8, as well as a partial avulsion at T1. These injuries impact the plaintiff’s en-
tire right upper extremity. He has limited range of motion and function in his shoulder, 
elbow, wrist, hand and fi ngers.

The defendants argued it was the maternal forces of labor that caused the plaintiff’s 
injuries.

The plaintiff’s mother also had an individual claim for her mental anguish resulting 
from her child being born with a permanent injury. Both claims were included in the 
settlement.

[021-T-165]

$950,000 settlement

Plaintiff left with limited range 
of motion after birth injury
Injuries alleged: Permanent brachial plexus injury to nerves C5-C7
Date resolved: 7/8/2021
Special damages: Life care plan totaling $705,000
Verdict or settlement: Settlement
Amount: $950,000
Attorneys for plaintiff: Charles J. Zauzig III and Melissa G. Ray, Woodbridge
Description of case: During delivery, a shoulder dystocia was encountered where 
plaintiff’s shoulder got stuck behind his mother’s pubic bone. Plaintiff alleged that the 
defendant OB/GYN violated the standard of care during delivery by applying lateral 
traction to the baby’s head while the baby’s shoulder was still stuck. As a result, plaintiff 
alleged that his brachial plexus was permanently injured from C5 to C7. Plaintiff has 
limited range of motion and function in his injured arm.

The defendants argued it was the maternal forces of labor that caused plaintiff’s in-
juries.

[021-T-166]

$1,500,000 settlement

Plaintiff treated for infection 
for months following surgery
Injuries alleged: Undiagnosed infection which led to plaintiff becoming septic
Court: U.S. District Court for the Eastern District of Virginia, Newport News Division
Special damages: Several hundred thousand dollars of medical bills
Verdict or settlement: Settlement

Amount: $1,500,000
Attorney for plaintiff: Robert J. Haddad, Virginia Beach
Description of case: Plaintiff went into the hospital for a prophy-
lactic procedure because of a genetic marker indicating she had a 
high probability of developing cancer. The surgery went well. Unfor-
tunately, she was released from the hospital with worrisome vital 
signs. On her way back to her home state, she continued to worsen 
and ultimately was hospitalized with an infection and treated over 
the next several months. The claim in the case was that the infection 
was not properly diagnosed prior to her release from the hospital; had 
it been, she would have been successfully treated before her release.

[021-T-173]

$1,275,000 settlement

Gallbladder surgery led 
to bowel perforation
Injuries alleged: Bowel perforation
Court: Newport News Circuit Court
Special damages: Several hundred thousand dollars of medical bills
Verdict or settlement: Settlement
Amount: $1,275,000
Attorney for plaintiff: Robert J. Haddad, Virginia Beach
Description of case: Plaintiff had gallbladder surgery which resulted in a bowel per-
foration that led to a signifi cant hospitalization and infection. The case was aggressively 
defended on the perforation being a recognized risk of the procedure that was appropri-
ately treated with no delay.

[021-T-174]

Defense verdict

Jury returns verdict for doctor for
alleged injury from hysterectomy
Injuries alleged: Alleged rectum injury causing temporary colostomy, two hernias, rec-
tovaginal fi stula, three surgeries and physical and mental pain
Name of case: Goldstein v. Heritage
Court: Prince William County Circuit Court
Case no.: CL 19-2503
Tried before: Jury
Name of judge or mediator: Judge James A. Willett
Date resolved: 11/16/2021
Demand: $2,100,000
Verdict or settlement: Verdict
Amount: $0 (defense)
Attorneys for defendant: Coreen Silverman and Dustin Plumdore, Richmond
Description of case: Plaintiff was diagnosed with multiple fi broids following ultrasound 

to evaluate the cause of excessive vaginal bleed-
ing and anemia. Defendant attempted to per-
form myomectomy but aborted the procedure 
due to excessive bleeding. Defendant counseled 
plaintiff and recommended vaginal hysterecto-
my. Several months later, plaintiff returned and 
agreed to proceed with the procedure.

During the procedure, defendant found it dif-
fi cult to obtain descent of the uterus and pro-
ceeded to morcellate it. During the morcellation, 
a piece of stool fell in the operative fi eld. De-
fendant immediately consulted with a general 
surgeon and converted to abdominal approach 

to complete the hysterectomy and repair the bowel injury.
Defendant removed the uterus following conversion and found the vagina densely ad-

herent to the anterior rectum. The general surgeon performed a temporary colostomy, 
which was successfully reversed. Plaintiff subsequently developed rectovaginal fi stula 
and two hernias, requiring two additional surgeries to repair the hernias. The rectovag-
inal fi stula was repaired but was not successful. Plaintiff alleges she continues to have 
stool from her vagina, abdominal pain, embarrassment and humiliation.

Plaintiff alleges the plaintiff’s uterus was too large to be removed safely via vaginal 
hysterectomy. 

After two hours of deliberation, the jury returned a verdict in favor of the defendants.
[021-T-182]
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$1,200,000 settlement

Man died after possible 
complications from drug
Injuries alleged: Failure to address suspected chemotherapy cardiotoxicity resulting 
in untimely death due to coronary vasospasm
Date resolved: 12/16/2021
Verdict or settlement: Settlement
Amount: $1,200,000
Attorneys for plaintiff: Travis W. Markley, Richard L. Nagle, James N. Knaack and 
Benjamin M. Wengerd, Reston
Description of case: A 41-year-old male patient was under the care of a medical 

oncology practice that prescribed him the che-
motherapy pharmaceutical, Capecitabine, for 
recently diagnosed rectal cancer. 

A few days after starting the Capecitabine 
chemotherapy regimen, the patient experi-
enced periodic, severe chest pains that radiated 
to his neck and shoulders, as well as shortness 
of breath. 

The patient and his wife met with the oncol-
ogist and explained his symptoms and recent 
history. The treating oncologist nonetheless de-
cided that the patient was suffering from mu-
cositis and muscle tension, prescribed medica-
tions for those conditions, and sent him home.

The next morning, his wife found him unre-
sponsive and was pronounced dead upon ar-
rival at the hospital. An autopsy could not rule 
out the death as having been precipitated by 
the chemotherapy regimen prescribed by the 
oncologist. 

The case settled several days prior to the 
deposition of the fi rst defense expert. 

[021-T-189]

$2,004,669.14 verdict

Care facility failed to take man to
rescheduled dialysis appointment
Injuries alleged: Wrongful death due to admitted failure to take decedent to resched-
uled dialysis appointment
Name of case: Yvonne Bazil, Administrator of the Estate of Marvin Bazil, deceased v. 
Envoy of Woodbridge, LLC
Court: Prince William County Circuit Court
Case no.: CL-19-4222
Name of judge or mediator: Judge Angela L. Horan
Date resolved: 12/16/2021
Offer: $1,500,000
Verdict or settlement: Verdict
Amount: $2,004,669.14
Attorneys for plaintiff: Travis W. Markley, Richard L. Nagle, Benjamin M. Wengerd 
and James N. Knaack, Reston
Description of case: Marvin Bazil was a 36-year-old resident of Envoy of Wood-
bridge, which was responsible for ensuring his transportation to dialysis.

Bazil had his regular dialysis appointment rescheduled due to pain from a dental 
appointment earlier that day. Envoy of Woodbridge documented that Bazil’s dialysis 
appointment had been rescheduled.

Despite the documentation, Envoy’s staff failed to take Bazil to dialysis. The next 
morning, Envoy’s nursing staff found Bazil unconscious and in distress. Bazil was 
rushed to the hospital, where he was diagnosed with cardiac arrest and hypoxic brain 
injury. Bazil never regained consciousness and died a week later.

Approximately two weeks before the trial date, the defendant stipulated that it had 
breached the standard of care and caused the wrongful death of Bazil. Given the lia-
bility stipulation, plaintiff did not present testimony from any of her expert witnesses. 
Instead, plaintiff presented testimony from Bazil’s family regarding the loss that each 
suffered because of his death.

The jury deliberated for more than three hours before awarding $600,000 to Bazil’s 
mother, $225,000 to each of Bazil’s adult siblings and the full medical and funeral ex-
penses of $126,853.21. The jury further awarded pre-judgment interest from Aug. 1, 
2020, resulting in a total verdict of $2,004,669.14. 

[021-T-191]
KNAACK WENGERD

MARKLEY NAGLE
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$2,000,000 settlement

Plaintiff suffered permanent 
 injury after fall in hospital
Injuries alleged: Large left subdural hematoma following fall
Court: U.S. District Court for the Eastern District of Virginia, Norfolk Division
Tried before: Judge
Name of judge or mediator: Judge Lawrence Leonard (Ret.)
Date resolved: 12/15/2021
Verdict or settlement: Settlement
Amount: $2,000,000
Attorneys for plaintiff: Brewster S. Rawls and David A. Tierney, Richmond
Description of case: The case involved a patient who presented to the emergency 

department complaining of shortness of breath 
and leg swelling The ICU nursing staff noted 
that the patient had a high risk of falling. 

The nurse heard a thump and noted that 
the patient had an unwitnessed fall. She was 
transported to the CT scanner and the CT scan 
was negative for an acute head bleed.

Throughout the night, the patient reported 
nausea, headache, blurred vision in her left 
eye, a decreased level of consciousness.

She was later sent for an emergent CT scan, 
which demonstrated a large left subdural he-
matoma. Neurosurgery was consulted and she 

was taken to the operating room for a decompression. Surgery was not able to reverse 
the damage that was done.

The life care plan estimated the expenses of care at over $2,700,000. The patient is 
now confined to a nursing home, where it is expected she will remain for the rest of her 
life.

This matter was referred to plaintiff’s counsel by Carlton Bennett in Virginia Beach.
[021-T-194]

$1,275,000 settlement

Patient died after sustaining vascular 
injuries during procedure
Injuries alleged: Intangible losses to beneficiaries following decedent’s death after a 
heart catheterization procedure
Name of judge or mediator: McCammon Mediation Group
Date resolved: 12/1/2021
Verdict or settlement: Settlement
Amount: $1,275,000

Attorneys for plaintiff: Richard N. Shapiro 
and Eric K. Washburn, Virginia Beach
Description of case: Patient with serious 
decompensated congestive heart failure un-
derwent a right heart catheterization and sus-
tained vascular injuries, which led to severe 
bleeding, hemodynamic instability and death. 
She is survived by her husband and two minor 
children. The parties resolved the matter for 
$1.275 million in favor of the statutory bene-
ficiaries with all other terms remaining confi-
dential.

[021-T-198]

$2,350,000 verdict

Lawyer suffered cardiac arrest, death 
after epidural steroid injection
Injuries alleged: Vegetative state and death
Name of case: Estate of Michael Eisenstein v. Advanced Spine and Pain, PLLC
Court: Arlington Circuit Court
Case no.: CL 1900351900
Tried before: Judge
Name of judge or mediator: Judge William Newman
Date resolved: 12/17/2021
Demand: $2,350,000
Verdict or settlement: Verdict
Amount: $2,350,000 plus prejudgment interest
Attorneys for plaintiff: Scott M. Perry, Arlington; Les Bowers, Charlottesville
Description of case: This is a unique case in which a challenge to a default judgment 
was upheld and, as a result, the full judgment amount plus interest has been paid. 
The plaintiff alleged that an employee of Advanced Spine and Pain, or ASP, negligently 
performed an epidural steroid injection in Michael Eisenstein’s neck. This caused Eisen-
stein to suffer a cardiac arrest at ASP’s office, which plaintiff alleged ASP mismanaged. 
As a result, Michael, a lawyer, remained in a semi-vegetative state for several months 
before dying. The plaintiff served ASP with process but it failed to respond to the suit. 
The plaintiff conducted a full-day ex parte hearing on damages. The court awarded the 
cap of $2.35 million plus interest. When the plaintiff began garnishing ASP’s assets, 

ASP filed a motion to vacate the default judgment, claiming proper service did not occur. 
The parties engaged in intense discovery over eight months solely on the issue of proper 
service, which culminated in an evidentiary trial on the issue of service. The court ruled 
that service was proper and refused to vacate the judgment. ASP filed a notice of appeal 
but agreed to pay the full judgment plus interest before briefs were due.

[022-T-001]

$1,100,000 settlement

Child sustained brain injury after 
complications from tonsillectomy
Injuries alleged: Anoxic brain injury
Name of judge or mediator: Judge Larry B. Kirksey (Ret.)
Verdict or settlement: Settlement
Amount: $1,100,000
Attorneys for plaintiff: T. Daniel Frith III, Lauren M. Ellerman and Thomas “Bo” 
Frith IV, Roanoke
Description of case: The plaintiff was a 4-year-old who underwent a necessary ton-
sillectomy and adenoidectomy. The surgery was without incident and the child returned 
home. He began experiencing stomach and throat pain approximately five days after 
the procedure. The symptoms increased and he awoke during the night with throat pain 
and throwing up blood.

The child was taken to the operating room and attended to by the defendant anes-
thesiologist. There was a problem with placement of the endotracheal tube as the child 
was not being properly ventilated. The oxygen level in the child’s blood dropped and he 
became asystolic. Resuscitation efforts and chest compressions were initiated. During 
the resuscitative efforts, blood clotted in the endotracheal and ventilation tubing was 
discovered, suctioned and removed. Oxygen began to flow into the child’s lungs and he 
regained normal sinus rhythm in his heart.

The ENT completed the cauterization of the tonsillectomy sites and the child was 
transported to another hospital. Several EEGs confirmed the hypoxic/ischemic brain 
injury suffered during the intubation. The child was subsequently transported to a chil-
dren’s specialty hospital where he received extensive therapy. At the time of discharge, 
the child was unable to walk, talk, feed or bathe, but is now self-sufficient.

[022-T-017]

Defense verdict

Imaging diagnosed perforation 
after bladder cancer surgery
Injuries alleged: Bladder perforation with months of catheter use, surgical repair, 
hyperbaric oxygen therapy to repair damaged tissue
Court: Fredericksburg Circuit Court
Case no.: CL17 363-01
Tried before: Jury
Name of judge or mediator: Judge Patricia Kelly
Date resolved: 2/11/2021
Special damages: $306,000
Demand: $1,250,000
Verdict or settlement: Verdict
Amount: $0 (defense)
Attorneys for defendant: Robert Donnelly and Robyn Ayres, Richmond
Description of case: Plaintiff underwent surgery to remove bladder cancer by the 
defendant urologist. Plaintiff alleged that the defendant was negligent in failing to 
timely diagnose a bladder perforation. Plaintiff’s experts opined that his immediate 
post-operative pain and subsequent complaints of lower back and perineal pain suggest-
ed a surgical complication for which the defendant should have obtained imaging. The 
defense experts opined that plaintiff’s immediate postoperative pain was not unusual 
and was consistent with pain from a catheter. The defense experts also opined that the 
patient’s complaint of back pain at a post-operative visit did not suggest a surgical com-
plication, and the defendant reasonably ordered spine X-rays to rule out an aggravation 
of prior spine surgery. When the nature of the patient’s complaints changed on the next 
post-operative visit, the defendant appropriately ordered imaging which diagnosed a 
small bladder perforation.

[022-T-021]

$850,000 settlement

Man suffered lingual nerve injury 
during wisdom tooth extraction
Injuries alleged: Transected and severed right lingual nerve causing inability to 
feel or taste on right side of tongue and constant nerve pain
Name of judge or mediator: Karl J. Protil, Judge Johanna Fitzpatrick (Ret.)
Date resolved: December 2021
Verdict or settlement: Settlement
Amount: $850,000
Attorneys for plaintiff: Michele Bartoli Cain, Wallace B. Wason Jr. and Sebas-
tian Norton, Alexandria; Anthony Russell, Richmond
Description of case: In December 2021, a litigation team achieved a settlement 
of a dental malpractice lingual nerve injury in the amount of $850,000. This is 
believed to be the largest reported amount received by an injured patient for a 
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lingual nerve injury in Virginia.
The injury occurred during a wisdom tooth extraction procedure performed upon 

the 28-year-old patient. The patient’s right lingual nerve, a sensory nerve which 
provides feeling in the tongue and taste, was transected and severed. As a result 
of this injury, the patient suffered an inability to feel or taste on the right side of 
his tongue and developed constant nerve pain in his tongue. He underwent a nerve 
repair surgery to reattach the two pieces of the cut nerve, with the goals of some 
degree of sensory return and a diminishment of his pain. The repair surgery did 
not accomplish those goals. He has been prescribed multiple different medications, 
which have provided only minor pain relief and generated significant side effects. 
His orofacial pain specialists have predicted that a combination of prescription 
pain medicines will be necessary for the rest of his life.

The case settled weeks before the scheduled December 2021 trial following mul-
tiple mediation efforts.

[022-T-024]

$800,000 settlement

Infant delivered at 28.5 weeks; 
resuscitation unsuccessful
Injuries alleged: Death of a 28.5 week fetus in high-risk mother
Tried before: Mediation
Name of judge or mediator: Judge Johanna L. Fitzpatrick (Ret.)
Date resolved: 12/13/2021
Verdict or settlement: Settlement
Amount: $800,000
Attorneys for plaintiff: Anthony M. “Tony” Russell, Roanoke; Gary Gilliam, 
Wise
Description of case: A high-risk mother who was 28.5 weeks pregnant present-
ed to an emergency department with abdominal cramps and pain. The treating 
physician did not adequately evaluate the mother to rule out preterm labor. In-
stead, the physician discharged the mother home. Shortly after being discharged, 
the mother returned to the emergency department having partially delivered her 
child. The child was fully delivered outside of the emergency department. The in-
fant was cyanotic and resuscitation was not successful. The infant was pronounced 
deceased.

Before suit was filed, plaintiff ’s counsel approached the insurance company for 
the physician about settlement and a mediation with Judge Johanna L. Fitzpat-
rick was agreed upon. The mediation was not successful but Judge Fitzpatrick 
continued with her efforts and the matter was settled shortly thereafter.

[022-T-025]

$950,000 settlement

Biliary reconstruction needed after 
injuries from elective procedure
Injuries alleged: Biliary injuries, abdominal scarring
Name of judge or mediator: Judge Michael Allen (Ret.)
Special damages: Medical expenses of $389,000; lost income of $26,500
Verdict or settlement: Settlement
Amount: $950,000
Attorney for plaintiff: Jonathan L. Thornton, Virginia Beach
Description of case: Plaintiff underwent an elective laparoscopic cholecystec-
tomy, which defendant surgeon described as “difficult.” Defendant surgeon docu-
mented identifying two structures attached to the gallbladder and performed an 
intraoperative cholangiogram (IOC) to confirm the biliary structures before clip-
ping and cutting what was identified as the cystic duct and cystic artery. The IOC, 
per the operative report and defendant’s testimony, was normal and reassuring as 
to the identification of these structures. Defendant was not aware that a request 
had to be made to preserve the IOC images and no images were preserved and 
available for review. Audit trail information indicated that a radiology report for 
the IOC was prepared, but the report was not able to be produced. Following the 
procedure and discharge, plaintiff began experiencing nausea, vomiting and be-
came jaundiced. Presentation to another hospital resulted in subsequent lab and 
imaging studies, which confirmed plaintiff ’s common bile duct and right common 
hepatic duct had been clipped and transected. Plaintiff ’s biliary surgeon placed 
drains and performed biliary reconstruction with a favorable outcome. Plaintiff 
missed approximately seven months of work and incurred medical bills of approx-
imately $390,000. Plaintiff has permanent abdominal scarring from the biliary 
reconstruction. The case resolved at mediation approximately one month before 
trial.

[022-T-032]

$650,000 settlement

Pressure wounds significant 
cause of woman’s death
Injuries alleged: Pressure wounds, death
Name of judge or mediator: Judge James C. Hawks (Ret.)
Date resolved: 2/10/2022
Special damages: $150,000 in medical bills; $12,000 funeral home bill

Demand: $1,350,000
Verdict or settlement: Settlement
Amount: $650,000
Attorney for plaintiff: Carlton F. Bennett, Virginia Beach
Description of case: A 78-year-old assistant living facility (ALF) resident was 
admitted to the hospital for pneumonia. The plan of care for her was to return to 
the ALF after a short admission. During the first three days of admission, she lost 
her ability to communicate and could not turn and reposition herself in her bed 
or get out of bed. On the third day of admission, the morning nurse found her in 
bed with stage II pressure wounds on her buttocks. The nurse requested a wound 
care consultation, but this did not take place for six days. The nursing staff failed 
to turn and reposition her regularly even though she remained weak and at “max 
assist” with no ability to reposition herself. Her pressure wounds deteriorated and 
when discharged, her ALF assessed her and found her wounds made it impossi-
ble for her to return. She was admitted to a skilled nursing facility for extensive 
rehabilitation and wound care for five months and underwent multiple surgical 
wound debridements for her pressure wounds. Her wounds stabilized but never 
completely healed. Her condition remained weakened, and she was never able to 
walk again. Plaintiff ’s expert opined the pressure wounds were a significant cause 
of death.

[022-T-034]

Defense verdict

Jury reaches defense verdict 
in infant eye injury case
Injuries alleged: Infant plaintiff: skull fractures and rupture of Descemet’s 
membrane with resultant permanent ophthalmologic injuries; adult plaintiff: emo-
tional distress
Court: Winchester Circuit Court
Tried before: Jury
Name of judge or mediator: Judge Alexander Iden
Date resolved: 2/18/2022
Demand: $700,000
Verdict or settlement: Verdict
Amount: $0 (defense)
Attorneys for defendant: Susan L. Mitchell and Catherine E. Donnelly, Chan-
tilly

Description of case: Plaintiff was admitted to the hospital for induction of labor 
because she was past her due date. After pushing for approximately 90 minutes, 
the defendant OB/GYN noted the mother had become fatigued and the labor had 
arrested. After obtaining consent, he proceeded with forceps-assisted delivery. 
Shortly after birth, the infant was noted to have a swollen left eye and a nonre-
active and cloudy left pupil. The infant was transferred to Inova Fairfax Hospital 
where CT scan revealed displaced fractures of the zygomatic arch and temporal 
bone. A pediatric ophthalmologist consulted and suspected rupture of Descemet’s 
membrane, which he confirmed. The infant has worn a rigid gas permeable contact 
lens in his left eye during all waking hours and has had to patch his right eye for 
several hours daily since he was approximately one month old.

Plaintiffs’ expert testified that the injuries sustained by the infant do not occur 
in the absence of negligence. Defendant’s experts countered that it was appropri-
ate to recommend and use forceps under these circumstances and the injuries that 
the infant sustained can occur even when the forceps are properly placed.

The jury deliberated 50 minutes before returning both verdicts in favor of the 
defendant.

[022-T-037]

$375,000 settlement

Man left wheelchair bound after 
prescription complications
Injuries alleged: Ruptured tendons secondary to prescription of Levaquin
Date resolved: 1/11/2021
Name of judge or mediator: Judge Robert S. Brewbaker Jr. (Ret.)
Verdict or settlement: Settlement
Amount: $375,000
Attorneys for plaintiff: Mark J. Favaloro, Virginia Beach; James Backus, Suf-
folk
Description of case: The plaintiff had been treated for polymyositis, a painful 
degenerative muscle disease, requiring long term steroid treatment since approxi-
mately 1998. The plaintiff ’s treatment for this condition has consisted primarily of 
steroid therapy, with dosage typically of 20 mg/daily of prednisone.

Several years ago, the plaintiff had chest cold symptoms persisting for one to 
two weeks, without improvement after OTC medications. After several office visits 
with defendant PCP, the defendant diagnosed bronchitis and prescribed Levoflox-
acin 500 mg. Levofloxacin is generic for Levaquin. Use of Levaquin was clearly 
contraindicated with concurrent steroid use. After the fourth day of the prescrip-
tion, and fourth daily pill, the plaintiff started experiencing soreness from his heel 
to above his ankle joints, and the onset was somewhat sudden, and steadily in-
creasing during days four through six. By day six he was unable to walk without a 
cane, and with the cane was unsteady and in intense pain. Thereafter, the plaintiff 
underwent multiple surgeries in attempts to repair the tendons, which were un-
successful. The plaintiff became housebound and wheelchair bound. The plaintiff 
brought suit against the PCP, his group and the pharmacy from which he obtained 
the prescribed Levaquin.

The case settled after one day of mediation.
[022-T-053]
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Claiming the hospital had prohib-
ited her from participating fully in 
her and her husband’s medical-care 
decisions, she sought a declaratory 
judgment, a permanent injunction, 
damages, fees and costs.

McKague conceded that the hos-
pital provided free video remote in-
terpreting, or VRI, in July 2019, but 
claimed it “did not work, had poor 
video quality, frequently froze and 
disconnected, and was not an effec-
tive means of communication.”

She also admitted having a phone 
application that gives her immediate, 
real-time access to a live interpreter 
and that she has used it during past 
visits to the hospital when either the 
VRI was not working to her satis-
faction or when she feared the VRI 
would not work.

The app costs $1.00 per minute, 
but the hospital said it would reim-
burse McKague if she felt the need 
to use it.

McKague sought a preliminary in-
junction to ensure that, if and when 
she returns to the hospital during 
the pendency of her ADA litigation, 
the hospital would provide her with 
certified ASL interpreters either on-
site or through VRI.

The hospital argued that not only 

did McKague lack standing, she had 
also failed to establish the likelihood 
of irreparable harm in the absence of 
preliminary relief. 

Standing 
Cullen explained that “‘[i]n the 

context of an action seeking injunc-
tive relief pursuant to the ADA, a 
plaintiff can only satisfy the inju-
ry-in-fact element of standing where 

the plaintiff alleges facts giving rise 
to an inference that she will suffer 
future discrimination by the defen-
dant.”

The hospital contended that the 
likelihood that McKague would re-
turn to its emergency room was 
speculative, meaning that any al-
leged injury was not actual or immi-
nent. 

 But the court found that “McK-
ague’s long history of receiving emer-
gency medical care at the Hospital 
informs the court’s analysis of the 

likelihood that [she] will return in 
the near future.” 

The judge added that “given the 
geographic proximity of the hospital 
to McKague’s home and her state-
ment that she ‘intends to continue 
visiting the Hospital given (1) the 
lack of alternative hospital emer-
gency rooms in the area and (2) the 
fact that the Hospital has access to 
and knowledge of her and her hus-

band’s extensive medical records and 
issues,’ the court finds that McKague 
has alleged facts indicating a suffi-
cient intent to return to the hospital 
and a likelihood that she will need 
to do so.”

Preliminary injunction
As for preliminary injunction, 

Cullen said that “irreparable injury 
must be likely, rather than just pos-
sible. ... Mere injuries, however sub-
stantial, in terms of money, time and 
energy necessarily expended in the 
absence of a stay, are not enough.”

And here, McKague’s request for a 
preliminary injunction failed for two 
reasons.

First, the judge found that the 
plaintiff ’s claims were undercut by 
the hospital’s uncontested affidavits 
stating that she had declined func-
tioning VRI technology at each of her 
last two visits.

Second, Cullen said evidence 
showed “it is clear that, if McKague 
returns to the hospital and appropri-
ate interpretative accommodations 
are either not available or not  pro-
vided, she can use the app on her 
phone and be reimbursed for any ex-
penses incurred for its use.”

 “Accordingly, she has not shown a 
likelihood of irreparable harm in the 
absence of injunctive relief,” Cullen 
held. 

Amended complaint coming
Colleen Miller is the executive di-

rector of the disAbility Law Center of 
Virginia, which represents McKague 
in this matter. 

“The decision wasn’t as bad as it 
looks and damages are still available 
to our client,” she said. “Our client 
is more interested in making sure 
nothing like this happens again, and 
we are open to a variety of solutions,” 
she said.

Miller expressed confidence that 
the amended complaint with addi-
tional claims they intend to file soon 
will help McKague reach her goals.

“It is clear that, if McKague returns to the hospital and 
appropriate interpretative accommodations are either not 
available or not provided, she can use the app on her phone 
and be reimbursed for any expenses incurred for its use. 
Accordingly, she has not shown a likelihood of irreparable 
harm in the absence of injunctive relief.” 

– U.S. District Judge Thomas T. Cullen

 n ACCOMMODATION  
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UVA didn’t retaliate against medical student
Where a former student in the Uni-

versity of Virginia School of Medicine 
sued school officials for alleging re-
taliating against him for his speech, 
but he had no evidence showing the 
school considered the content of his 
speech in undertaking any of the ad-
verse actions in question, the officials 
were granted summary judgment.
The defendants’ motion for summary 
judgment was granted.

The 20-page decision from the West-
ern District of Virginia is Bhattacha-
rya v. Murray.

Background
Kieran Ravi Bhattacharya con-

tends that University of Virginia of-
ficials retaliated against him for his 
speech at a faculty panel on microag-
gressions. Pending before the court is 
their motion for summary judgment. 

Analysis
To prove his First Amendment re-

taliation claim at trial, Bhattacharya 
must prove that (1) he “engaged in 
protected First Amendment activity,” 
(2) “the defendants took some action 
that adversely affected [his] First 
Amendment rights” and (3) “there was 
a causal relationship between [his] 
protected activity and the defendants’ 
conduct.” There is no dispute in this 
case whether Bhattacharya engaged 
in protected speech.

Adverse action
To prove that defendants took an 

action that adversely affected Bhat-
tacharya’s First Amendment rights at 
trial, Bhattacharya must demonstrate 
that defendants engaged in some con-
duct that “would likely deter ‘a person 
of ordinary firmness’ from the exer-
cise of First Amendment rights.”

Plaintiff alleges that defendants 
took 10 adverse actions against him. 
Defendants concede that suspending 
Bhattacharya from the medical school 
and the no-trespass order would chill 
the speech of an ordinary person. In 
addition, this court has already held 
that the professionalism concern card 
was not an adverse action as a matter 
of law. Thus, the court will determine 
here whether there is a genuine dis-
pute that the other alleged adverse 

actions are in fact cognizable as ad-
verse actions as a matter of law.

The court holds that the Nov. 14, 
2018, psychiatric evaluation was an 
adverse action. The court holds that 
the November 14 committee vote 
and the November 15 letter were 
not adverse actions as a matter of 
law because they carried no concrete 
consequences nor did they threat-
en concrete consequences. The court 
holds that the School of Medicine neu-
trally applying its attendance policy 
by requiring Bhattacharya to receive 
medical clearance pursuant to the 
school’s time and attendance policy 
after missing more than two days of 
class was not an adverse action as a 
matter of law.

In sum, there are genuine disputes 
with respect to four alleged adverse 
actions — the November 14 and 19 
psychiatric evaluations and holds, the 
suspension and the no trespass order. 
The jury would have a sufficient ev-
identiary basis to find that those ac-
tions would chill the speech of a per-
son of ordinary fitness.

Causal connection
Even viewing the evidence in the 

light most favorable to plaintiff, and 
drawing every reasonable inference 
in his favor, the court cannot identify 
any evidence in the record that could 
reasonably support a jury verdict in 
his favor on the causation prong of his 
First Amendment claim. This applies 
to both the set of alleged adverse ac-
tions that the court has held are ac-
tionable and those that the court has 
held are not actionable.

First, the court notes that it is not 
a Constitutional violation for gov-
ernment officials to take protective 
or preventative action based on the 
manner or context in which an indi-
vidual speaks, especially where the 
speech is aggressive or threatening. 
Thus, Bhattacharya must provide ev-
idence that goes to the content of his 
speech, not just its tone or demeanor.

Bhattacharya has put forward no di-
rect evidence that defendants consid-
ered the content of his speech in un-
dertaking any of the adverse actions 
in question. Bhattacharya instead 
attempts to rely in the alternative on 
a “pretext” theory — that all of defen-
dants’ stated reasons for suspending 
him were just pretext for retaliating 

against his protected speech. But nei-
ther of his cases stands for the propo-
sition that he can advance to trial on 
a First Amendment retaliation claim 
without any evidence in the record 
that defendants retaliated against 
him because of his protected speech.

Qualified immunity
The court further holds that Dr. 

Densmore and Dr. Peterson are en-
titled to qualified immunity for the 
claims against them in their individu-
al capacities for money damages. Sim-
ply put, there is no clearly established 
First Amendment retaliation claim 
for taking action against a student 
who, in the same time period that he 
is repeatedly involuntarily commit-
ted to mental health institutions for 
threatening others, makes protected 
speech in an aggressive and unpro-
fessional manner, especially where 
there is no evidence whatsoever that 
the content of his speech, rather than 
his tone or demeanor, was the cause of 
the adverse action. 
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The university said its final rationale for dismissing Doe was 
his alleged failure to pass an Objective Structured Clinical 
Exam, or OSCE. Doe described the OSCE as a “time-limited, 
practical exam conducted at the end of certain semesters 
in the PA program and consist[ing] of a set of predefined 
stations related to patient care.”

“While sovereign immunity has stood the test of time, the 
testing process seems to never end.” 

– Justice D. Arthur Kelsey

personal representative, filed suit 
against Wang “and others” for ordi-
nary and gross negligence, although 
the claims against Wang were the sole 
claims contested on appeal. 

When the case was heard before 
the Danville Circuit Court, the court 
granted Wang’s plea in bar to the neg-
ligence claim, saying the doctor “was 
protected by derivative sovereign im-
munity.” The lower court also granted 
Wang’s demurrer to the gross negli-
gence claim “because it was insuffi-
ciently pleaded.”

Appeal
“In sum, the circuit court did not 

err in concluding that Dr. Wang was 
entitled to the protection of derivative 
sovereign immunity and that the al-
legations of gross negligence were in-
sufficient as a matter of law,” Kelsey 
wrote. 

To reach that conclusion, the justice 
reviewed the history of sovereign im-
munity in Virginia, beginning with the 
1793 U.S. Supreme Court decision in 
Chisholm v. Georgia.

“While sovereign immunity has 
stood the test of time, the testing pro-
cess seems to never end,” Kelsey noted. 

He added that while claims against 
localities and their employers are gov-
erned by common law principles, “one 
of the more difficult principles — the 

derivative sovereign immunity of a 
municipal employee — must be exam-
ined in the case now before us.”

The first step in the court’s analysis 
was determining the scope of the gov-
ernmental entity’s immunity. Kelsey 
wrote that “sovereign immunity pro-
tects municipalities from tort liability 
arising from governmental functions 
but not proprietary functions.”

In the present case, Kelsey said the 
operation of a jail is a government 
function that requires providing medi-
cal care to inmates at the jail, making 
the providing of said care “the exercise 
of ‘powers and duties of government 
conferred by law’ on the municipality.”

The second step of the analysis 
states the premise that “government 
can function only through its ser-
vants” — and certain of those servants 
are entitled to the same immunity as 
the government. 

After reviewing five other cases with 
similar fact patterns involving a claim 
of misdiagnosis and medical malprac-
tice, Kelsey determined sovereign im-
munity protection extended to Wang.

“Turning to the governing line of 
analogous precedent … we agree with 
the circuit court that Dr. Wang was 
entitled to the protection of derivative 
sovereign immunity,” Kelsey wrote. 

“The City chose Dr. Wang as its 
agent to fulfill this duty. There can be 
little doubt, therefore, that the first 
two factors of the derivative, sover-
eign-immunity test have been satis-
fied,” the justice continued.

The third factor Kelsey analyzed was 
“the discretionary or ministerial na-
ture of the function.” In evaluating this 
factor, he pointed out that “all of the 
allegations involve discretionary — not 
ministerial — medical decisions made 
by Dr. Wang.”

The justice said the main point of 
contention in the case stemmed from 
the fourth factor — the degree of gov-
ernmental control over the employee. 
In reviewing the facts, Kelsey stated 
that Wang “was obligated to treat in-
mates at the DADC, using a DADC 
exam room and equipment owned by 
the city of Danville.”

Further, medical records were kept 
under the control of the DADC, pre-
scriptions ordered by Wang had to 
be filled by the DADC contracted 
pharmacy, inmates were billed to the 
DADC instead of Wang and “Dr. Wang 

was not the sole authority on ques-
tions related to his medical treatment 
of inmates.”

“Though Dr. Wang necessarily exer-
cised his discretionary medical judg-
ment, he was still subject to the direct 
supervision of the DADC Director, the 
primary author of the DADC medical 
guidelines governing Dr. Wang’s em-
ployment,” Kelsey wrote.

The Supreme Court of Virginia 
therefore affirmed the holding by the 
circuit court that Wang satisfied “all 
four of the legal factors that we tradi-
tionally apply” to derivative sovereign 
immunity cases.

Finally, demurrer on the gross neg-
ligence claim was the right call, as “to 
conclude otherwise would convert most, 
if not all, allegations of misdiagnosis in 
medical malpractice cases into claims 
of gross negligence,” Kelsey wrote.

Doe was dismissed from the PA 
program after a fourth and final 
OSCE failure.

The appeals
Doe appealed his dismissal to the 

university’s dean who denied it on 
grounds that “[r]eading for accuracy 
in a clinical environment is required 
for patient safety.” 

Doe then appealed the dean’s de-
cision to the university’s provost. In 
upholding the dismissal, the provost 
commented that she could not over-
look “the ongoing concerns regarding 
safety and critical decision making 
that were raised in your final OSCE 
attempt.”

Doe’s final appeal to the university 
president was also denied. The pres-
ident wrote that the dismissal was 
“due solely to concerns about patient 
safety.” 

In November 2021, Doe brought 
several claims against the univer-
sity, including defamation per quod 
and per se. He alleged that the state-
ments made by the dean, provost and 
president of the university during 
his appeals were defamatory, implied 
that he was a danger to patients, and 
were published to other university 
employees. 

The university moved to dismiss 
the defamation claims, arguing that 
the statements weren’t defamatory 
or published, and that qualified priv-
ilege applied.

Defamation
Where Doe alleged that the uni-

versity’s dean, provost, and presi-
dent each shared the statements 
with other university employees, 
Cullen said the publication element 
was met “regardless of whether the 
sharing is entitled to qualified priv-
ilege.”

After reviewing the three alleged 
statements, the judge agreed with 
Doe that his case was controlled by 
a 2003 Supreme Court of Virginia 

decision that statements of concern 
about a doctor’s competence are 
professionally prejudicial and con-
tain a provably false connotation.

Cullen pointed out that defama-
tory statements “may be made ‘by 
inference, implication or insinua-
tion.’”

The judge concluded that “[l]ike 
the statements in [the controlling 
case], these statements reasonably 
imply that Doe is unfit in his chosen 
profession and may therefore form 
a basis of a cause of action for defa-
mation and defamation per se.”

Qualified privilege
Cullen said a qualified privilege 

against defamation applies to “com-
munications between persons on a 
subject in which the persons have 
an interest or duty.” 

A plaintiff may defeat the privi-
lege with evidence of actual malice, 
meaning knowledge of falsity or 
subjectively serious doubt about the 
truth of a statement.

The university contended that 
privilege applied because the state-

ments were published only to uni-
versity employees who needed to be 
a part of Doe’s appeal process.

But Cullen said the argument “re-
lies on facts that are not alleged in 
Doe’s complaint.”

Because Doe “never suggest[ed] 
that all of these individuals were 
‘necessarily’ a part of the appeals 
process, nor d[id] he allege that 
they were the only employees to 
whom the statements were dissem-
inated,” the judge couldn’t deter-
mine whether privilege applied at 
this stage of litigation.

Even if the university established 
a qualified privilege, Doe alleged 
that the statements were malicious.

 “If Doe provides supporting evi-
dence of this allegation after discov-
ery, a jury could conclude that the 
qualified privilege arguably enjoyed 
by the University and its employees 
was lost,” the judge wrote. 

Again, Cullen said it was “inap-
propriate” to consider the privilege 
defense at this stage in litigation, 
and he denied the university’s mo-
tion to dismiss.

 n IMMUNITY  
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